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Abstract

Purpose - This paper considers from a legal perspective phoblem of housing
discrimination which has become an issue of inangaisnportance in Spanish cities, as
in other European cities, especially in the lightexent waves of immigration.

Design/Methodology/Approach- This study analyzes the various types of housing
discrimination and explains what legal reactiores @railable under European, Spanish
and Catalan Law.

Findings - The Catalan Right to Housing Act 2007 represents of the first and most
complete European legal reactions against houssaichination. It includes several
articles defining direct and indirect discriminatjcharassment (which is considered a
form of discrimination) and positive action. ThigtAmust be understood as a national
and sectorial application of the EU anti-discrintioa directives, specifically the Racial
Equality Directive (2000/43/EC).

Practical implications — The paper shows how EU anti-discrimination dives can
be transposed into the domain of housing usingiama example.

Orginality/value — Due to the fact that Catalan Law is one of thet fasd most
complete national legislations using European tegles to fight against housing
discrimination, it could be used as an inspirafmrfuture new national legislations.
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Introduction: discrimination and segregation

The results of research conducted on the subjecesitiential discrimination in Europe
show a common concern for the existence of divessms of discrimination which
especially affect ethnic minorities and immigraimt&uropean cities.

We would like to highlight two of these researcadses. Firstly, a report published in
2005 by the European Monitoring Center on Racisoh @@nophobia (which has now
converted into the European Union Agency for Funelaia Rights), which was
conducted in 15 European countries (Austria, BehgilDenmark, Finland, France,
Germany, Greece, Holland, Ireland, Italy, Luxemburgrtugal, Spain, Sweden and the
United Kingdom). The introduction of this studyts&(EMCRX, 2005, pp. 3-4):

“The report shows that in different Member Statewilar mechanisms of housing
disadvantage and discrimination affect migrants mnbrities, such as denying access
to accommodation on the grounds of the applicaskia colour, imposing restrictive
conditions limiting access to public housing, oeewiolent physical attacks aimed at
deterring minorities from certain neighbourhoods)(...

The evidence reveals a paradox. EU interventionshe form of the recent anti-
discrimination Directives are having a positive eeff and Member States are
strengthening anti-discrimination legislation, witlsome introducing special
programmes to improve the housing conditions oframits and minorities. However,
the report also documents instances of resistahgstility and failure by public

authorities to address the deprivation and diso@ton experienced by migrants and
minorities in the housing arena.

The report concludes that the area of discrimimadind exclusion in housing is still not
adequately researched or monitored. Whilst mangsca$ good practice are reported,
much still needs to be done to tackle the discratiom that exists in housing before
more inclusive societies in the EU can be attaieslthe authors of this report point
out, the negative housing outcomes for disadvadtagaorities result from socio-
economic and racist exclusion, but at the same ¢oméribute substantially to it.”

The conclusions of this research are the followiBgMRX, 2005, pp. 8-9 and 121 &
ff.):

“[1] That similar mechanisms of housing discriminatand disadvantage occur in differing states, and
are deeply entrenched in many places.

« [2] That similar negative housing outcomes f@adivantaged minorities are found in differing Membe
States, resulting from socio-economic and racistusion but at the same time contributing subsadigti

to it.

* [3] That the issue of asylum seekers complicattde responses on housing, with inadequate
recognition often being given to good practice dus$ing provision.

* [4] That severe housing disadvantage persistsgsimational indigenous minorities.

[5] That law, monitoring and regulation vary widegnd some Member States have only made limited
progress towards equality of treatment or recogmitif diversity.

« [6] That the concept of integration needs to pygraached with care and precision.

« [7] That conflict resolution and counselling arseful, but not enough to resolve local problennsi a
that accessible legal procedures for challengessential.”



The second study we would like to refer to was cated by the ‘European network of
Cities for Local Integration Policies for MigraritéCLIP). The CLIP network which
was officially launched in Dublin in September 20B6ings together 25 large European
cities in a joint learning process over severalryethe network seeks to support the
social and economic integration of migrants, comisaicial inequalities and
discrimination, and to help migrants to presenartbultural identity.

Published in 2007, this report draws diverse caichs, including the following
(CLIP, 2007, p. 79, p. ):

“The effectiveness of the implementation of the Bake Directive is under discussion in several Membe
States. It is suggested that the European Commissomitor whether this directive is being implenesht
effectively to protect migrants from discriminati@m the grounds of their race in terms of access to
housing. This may be an appropriate matter to fegresl to the FRA by the Commission.”

Regarding the anti-segregation policies in ordesdbieve more balanced neighbourhoods (CLIP, 2007,
p. 94 and ff.):

“All city administrations participating in the CLIProject believe that high degrees of concentratibn
migrants and particularly of one ethnic group ofgrants should be avoided, since this situation
endangers an effective integration of migrants. elev, the city administrations are also aware ef th
fact that the concentration of migrants in smadleatial units is to some extent unavoidable. Ireganit

is advisable to aim for a mix of different types lafusing and different ethnic groups. Moreover, the
balanced socio-economic and demographic compositfam neighbourhood population is regarded as
constituting an important aspect of any anti-segtieg policy. Local policy should take into accotimat

a higher birth rate among migrants is one of the

major factors leading to an increasing concentnattd migrants in an area, when at the same time
middle-class families with small children tend ¢ave the area. (...)

The following measures are recommended to prevergduce segregation:

-spreading social housing around the city seem$etoof great importance in avoiding the spatial
concentration of low-income earners in general migtants in particular;

-building smaller social housing units;

-if the social housing units are already built ik@centrated way, single units should be sold taed
access to social housing be opened for middle-atassne earners;

-the use of formal or informal quotas to avoid ghhtoncentration of migrants seems to be problemati
or even unlawful in certain countries.

-Quota regulations must be carefully checked in gewh fairness, effectiveness and lawfulness with
regard to the Directive against racial discriminati. Local authorities may consider that voluntary
measures may sometimes prove more effective thaluimiary measures such as quota regulations;
-local policy often puts too much emphasis on messto control the inflow of migrants into certain
areas instead of positively influencing the remmtdbf the middle-class native population in areéth &
higher concentration of migrants;

-allocation of public institutions and servicesglsas childcare services, schools and sportstfasilinto
segregated areas will enhance the integration isfatea into the city as a whole and hence reduce
segregation patterns;

-urban renewal programmes and other incentiveqrfative) middle-class people to move into, or to
remain in, areas with a high concentration of lomeime or migrant groups can help to achieve
socioeconomically mixed neighbourhoods;

- improving the neighbourhood’s image in the meatid among the general public, by using an effective
communication strategy and organising culturalpats events.”

Both of these studies highlight the diversity dliations in Europe, derived from two
fundamental aspects. On one hand, related to titetHat institutional settings in the
cities concerned are extremely diverse: local hausnarkets differ in terms of the age
of buildings, home ownership, location and qualliyt also in accordance with the



degree of scarcity of certain types of housing tredcompetition for it; the instruments
available to local policymakers for building, al&dion and improvement of housing
also differ markedly, partly due to the given stunal characteristics of markets, to
national regulations for building, improvement aailbcation of housing, as well as to
choices made at local level. On the other hand, sémond source of diversity is
associated with immigrants or minority groups thelwess, in terms of demographics,
socioeconomic situation, linguistic skills, cultued religion (CLIP, 2007, p. 76).

But both studies also highlight that EU Directived®uld suppose a factor of cohesion
in the struggle against residential discriminatibnthis sense, although the solutions
will not be found solely through legislation, it &vident that the development of
necessary public policies require an adequateipldramework.

Indeed, such a judicial framework already exists,represented by the EU anti-
discrimination Directives, also applicable to theuking sector. These directives have
constructed a series of common concepts and instrtaninspired partly by existing

international regulations and the domestic legatesy in the USA and they are being
developed on a national level in Europe. This stulgrefore, will analyze in the first

instance, international regulations concerning rdigoation and those of the United

States with regard to residential discriminatiomjak is contained in the Fair Housing
Act; thereafter, we will take EU anti-discriminatiodirectives into consideration;

finally, we will consider one of the most modernrdactomplete transpositions of EU

directives introduced by Catalan housing legishatio 2007, which may serve as an
inspiration for future national developments on thebject, as FEANTSA has

underlined.

The right to non-discrimination at the International level

The right to non-discrimination is recognized byesal International Human Rights
Instruments and should be connected, among othetls, housing rights (KENNA,
2008 and FEANTSA, 2009). At the UN level, we hawetake into account the
Universal Declaration of Human Rights (art. 7 and 25), the International Covenant
on Civil and Political Rights (art. 2 and art. 28nong othef§ and the International
Covenant on Economic, Social and Cultural Rightss {(® and art. 11).

At the European level, the Council of Europe hamd¢hed important legal instruments
related to this issue: the European Social Chaiftd961 (revised in 1996, art. 31 and
article E in Part 1ll) and the European ConventionHuman Rights and Fundamental
Freedoms of 1950 (art. 14 and art. 14 of the Podtoamber 12). The implementation
of those legal documents has produced interestamsidns connecting housing and
equality, coming from the European Committee of ifloRights and from the
European Court of Human Rightsespectively.

The US Fair Housing Act

The Fair Housing Act integrates title VIII of theCivil Rights Actof 1968. This
regulation prohibits any behaviour (including zagjinvhich supposes discrimination in
sale or rental of housing and other prohibited tizas’ or any behaviour trying “to
coerce, intimidate, threaten, or interfere with @eyson in the exercise or enjoyment of,
or on account of his having exercised or enjoyedyroaccount of his having aided or



encouraged any other person in the exercise oymgot of, any right granted” by the

law?.

An example of this is the prohibition of what iedwn asblockbusting This was a
practice used by property developers and realeeatgnts which consisted in selling a
property to someone from an ethnic minority (sust&ican-Americans) to encourage
white property owners to sell their homes quickiybalow-market prices. This tactic,
based on the white community’s fears and prejudigesid create the impression that
minority groups were moving into their previoushcially-segregated neighbourhood
with the supposed effect of causing property vatoedecline (FRIEDMAN, HARRIS,
LINDEMAN, 2000)°

If this type of practice occurs, it is possiblddadge a complaint with Local Authorities,
who will open an administrative case which can leadnposing liability for damages
caused to the person for discrimination and theositwn of an administrative fine.
Any party can request the finalization of the adstmtive steps in favour of judicial
proceedings at any momefit.

Kushner (2006), having weighed up the practical liepfpon of this legislation,
highlights some of its shortcomings, including Itevels of reporting and pressing of
charges for discrimination by people with limitecbaomic resources, lack of time and
knowledge on the issue and due to the lack of ¢ispein this area among lawyers.
Moreover, he points out that public action to eoéothe law has been limited, due to
budget restrictions and because the United Statged system requires a victim who is
willing to come forward and press charges.

EU Directives

The 1997 Amsterdam Treaty included Article 13, vah@npowers the Community to
take action to deal with discrimination based omwlaole new range of grounds,
including racial or ethnic origin, religion or bedj age, disability and sexual orientation.

In order to apply these measures, three directinaa®e been introduced, along with
various document$ . Under the current EC legal framework, raciakdisination is
prohibited in the areas of employment, trainingucadion, social protection, social
benefits and access to goods and services (Diee@B00/43/EC). The scope of
protection against discrimination on grounds ofgieh or belief, age, disability and
sexual orientation is limited to employment, worknda vocational training
(2000/78/EC). Directive 2004/113/EC extends pradpechgainst sexual discrimination
to the area of goods and services, but not to ioeother areas covered by Directive
2000/43/EC.

In each of these three directives we can find scomemon relevant aspects, but we will
focus here on Directive 2000/43/EC:

—The definition of direct and indirect discrimirati as well as harassment, which is
considered discrimination. Harassment is definedthes situation in which “an

unwanted conduct related to racial or ethnic ortgkes place with the purpose or effect
of violating the dignity of a person and of cregtian intimidating, hostile, degrading,



humiliating or offensive environment”, although éttconcept of harassment may be
defined in accordance with the national laws arattiice of the Member States.”

—The application both in the public sector andgheate sector. Directive 2000/43/CE
alludes explicitly to housing.

—Approval of positive action to prevent or compeadar disadvantage.

—Specifically, Directive 2000/78/CE incorporates ttoncept of reasonable adjustments
for persons with disabilities by employéfs.

—The principle of burden of proof in favour of timured party. An example of this can
be found in article 8 of Directive 2000/43/CE.

—The locus standi of associations and other legfies is also reinforced to guarantee
the respect of the Directives. We can find an examop this in article 7 of Directive
2000/43/CE!

—New bodies will be set up to promote equal treatmethout discrimination. We can
find an example of this in article 13 of Directi2800/43/CE"

In conclusion, and as it is underlined by the Comitation from the Commission to
the Council, the European Parliament, the Eurofgamomic and Social Committee
and the Committee of the Regions of 1 June 200Mon=Discrimination and Equal

Opportunities for All - A Framework Strategy" [CORM05)224- Not published in the

Official Journal]:

“Possible measures to complement the current kgisl framework

Under the current EC legal framework, racial diménation is prohibited in the areas of employment,
training, education, social protection, social Hiseand access to goods and services (Directive
2000/43/EC) The scope of protection against discrimination gsounds of religion or belief, age,
disability and sexual orientation is limited to dmpnent, work and vocational training (2000/78/EC).
Directive 2004/113/E@xtends protection against sexual discriminatiothé area of goods and services,
but not to certain other areas covered by Dire@d@0/43/EC

The Commission has initiated a feasibility studyaerning new initiatives to complement the current
legal framework. It will examine the national prsians that go beyond Community requirements and
will take stock of the advantages and disadvantafesich measures. The results of the study will be
available in autumn 2007.”

Housing discrimination in Spain: the new Catalan lgislation

Existing empirical studies show a panoply of cdnsitnal actions and omissions of
discrimination and hasassment in the housing sant@pain. In the case of direct
discrimination, the worst and most evident reporisa European level highlight cases
accredited in Catalonia and Valencia, referringeotal advertisements placed by ral
estate agencies which declared “no foreigners” we “do not rent to non-EU
foreigners”. The intermediaries in some of thessesaclaimed that they were
compromised to exercise the wishes of the ownekewlise, in Burgos, it was common
practice to demand higher rental prices for miyagitoups and immigrants, along with
offering them properties of inferior quality (EMCRZX005, p.70).



In the case of indirect discrimination, which is ia®ubtle, existing European reports
highlight cases in which length of residence inuniipality has been used as a barrier
to prevent access to protected housing EMCRX, 2004,).

In the case of indirect discrimination, it shoulé boted that there is an express
reference to the possibility that a plan, when appate town-planning, can be deemed
the source. On this point, | would like to refertte ruling of the Spanish Supreme
Court of December 11, 2003.

This decision overturned a previous decision of 8wperior Court of Justice of
Cantabria (December 15, 2000), concerning the tispetween a City Council and the
Government in the Cantabria region, (Northern Spaitith regard to the construction
of eight mobile homes on municipal land classifigdthe local development plan as
rural land under special protection. An analysishef details of the case reveals that the
housing was intended for ethnic minority gypsy fiesi in connection with the
municipal plan to eradicate slums. The City Courstdted that it is a question of
“buildings designed for public use and social ies¢which should be situated in a rural
environment”. The legal discussion, which ensuedie@red on the following aspects.

The City Council alleged that the specific locatwas necessary for those concerned,
since they needed the space to carry out theipsecratal business, but that it was
provisional, until such time as systems and gumgsliwere established which permitted
their full integration into future standardized kg, indicating that their current
location was a transitional stage in the procesghefr integration into the urban
nucleus, but without determining what the provisiovere for the continuation of their
business once integrated into city dwelling.

Both the regional Court and the Supreme Court jddtfet if the objective was
integration into urban life, then it was logicaldffer housing in the city rather than in a
rural area, where integration would not be possioie that “it is difficult (...) to accept
the need to house the group in a rural environnighe aim is to integrate them into
urban life”, a location which does not “fit constibnally with their displacement” from
the urban environment.

In this case, the Spanish Supreme Court consideretceptable this kind of

discrimination, albeit indirect, since it lead thetspatial segregation of the group.
Consequently, the Supreme Court stated null and th& local decision and protected
the gypsy families” right to equality.

With regard to estate agent harassmentaibingas it is commonly known in Spain,
this phenomenon can be explained within the contéxdpecific economic and social
circumstances in Spanish cities and in connexiah wental legislation in force for
many years in Spain. In the recent past, rentaracis provided one of the main bases
of "social" policy with respect to accessible hagssince they were heavily regulated
in terms of duration and price under the Urban BRleAtt of 1964. Since the 1980s,
(Decreto-Ley2/1985, April 30, Urban Rental Act of 1994), a newgulation for the
rental market was introduced, although seriouslighnaublic policies with regard to
accessible housing were not applied and many egistental contracts were still
protected by the Urban Rental Act of 1964, withafinial conditions which did not



encourage ownership, certainly when compared watlhien contracts which were more
likely to be agreed in accordance with real maféetors.

This situation helps us to understand the finamoialives which are to be found behind
many of the alleged cases of estate agent haratsewt, by one means or another,
the tenant, in order to obtain a higher rental inedrom the property in the future.

Among the practices which can imply real estatas$sment, | would like to mention
the following forviolation of existing laws, whether for omission (a typicake of lack
of compliance in respect of urbanistic conservatlaties on the part of the landlord, for
example) or by action (cutting off utilities, distiances caused by hypothetical
“improvement” works, bad odours, lack of hygieniee tintroduction of lodgers who
cause trouble to the detriment of communal faesitor the peaceful enjoyment of the
property etc.). So, if real estate harassment rsidered a violation of the right to
decent housing, according to article 47 of the &afonstitutiof’, in reality there is
no definition of this ruling to be found in any jal ruling.

Beyond various sectorial regulations, referringpecific groups such as aliens and the
disabled, Act 62/2003, (December 30), incorporafisgal, administrative and social
order measures, which we have already mentionesl, niigant the transposition of
directives 2000/43/CE and 2000/78/CE in all regiohsSpain, (®NzALEZ BEILFUSS
2005, pp. 151 and ff.). This law contains in aeg&P7 and ff. a range of measures "to
apply the principle of equality”. This ruling apgeé to both the public sector and the
private sector (article 27.2) and alludes explcttd housing as an area of application
(article 29.1)

This law provides for the first time in Spain a idgfon of direct and indirect
discrimination and harassment, in art. 28, usirgténminology of the EU directives we
have alluded to. It also contains previsions onpibgsibility of positive actions (article
30", locus standi and burden of proof (articles 3d @8) and creates the Council for
the promotion of equal opportunities and deter rdisoation of persons due to their
racial or ethnic origin.

It needs to be pointed out that this Council haanbereated as a purely bureaucratic
body assigned initially to the Ministry of Employnteand Social Affairs, through the
Royal decree 237/2005, of March 4, which deals withence against women and, by
the way, includes a brief reference to this Coynghich has been regulated by the
Royal decree 1262/2007, of September 21. LateRthal Decree 1135/2008, of July
4, which develops the constitutional structureh® Ministry of Equality, in article 7.3
appoints the Council for the Promotion of Equaéityd Non-Discrimination of persons
due to their racial or ethnic origin to the Ministf Equality'®,

Finally, we need to take into account that disaniation in the housing sector, whether
caused by public or private individuals, can cdoggi either a petty offence or a serious
crime of coercion (in Spanistoaccionesarticles 172 and 620 of the Penal Code) or a
crime of discrimination as typified in articles 5ahd 512 of the current Penal Code,
punishable with a prison sentence. Beyond the hgusector, such sentences have
already been passed in the case of service prevideo have been found guilty of
discrimination®®



Taking this national framework into account, thevn€atalan law on the right to

housing, respecting the distribution of powersdgpof a highly decentralised state like
Spain, has introduced a range of anti-discriminatoeasures with specific application
in the housing sector for the first time in Spain.

The lack of specific regulations before the intrciiin of the Right to Housing Act
which specifically defines discrimination and reatate harassment did not necessarily
result in administrative paralysis. Responsib#itguch as providing information and
advice on these matters (already being offered onuaicipal level in the case of
Barcelona with the Municipal Consumer Informatiorfi€®s, for example) or the
requirements via appropriate administrative orders fulfilment of legal obligations

on the part of landlords and owners were, andas#lin any case, necessary when cases
of discrimination and harassment were detectedadoordance with the definition
offered in the laws we have already mentioned.

Clearly, there is no doubt that the existence gppecific regulation which endeavours to
verify the concept of discrimination and residenkiarassment, and establish possible
administrative sanctions against the guilty partgsould provide a legal safety net.

Moreover, independent of possible simultaneouscjabiprocedures, the new Catalan
Act provides a cheaper and quicker administratation to these problems since they
are now considered serious administrative violatiorhis is a good example of how

public protection of the right to housing can baiaged without public expenditure but

purely through regulation.

Along these lines, we refer to articles 45 to 48hef Right to Housing Act (PONCE &
SIBINA, 2008Y° (a). Similarly, in the context of adjudicationsdcial housing, the law,
in arts. 86 and ff. regulates the possibility obmpioting measures for social mixing in
order to fight against urban segregation, provideédt this does not involve
discrimination (b).

a) Arts. 45 and ff. prohibit thaany person(Spanish nationals or otherwise) suffer
discrimination, either direct or indirect, or hasagent and should be respected by all
persons and all officialfoth in the public and the private seciarticle 45.1 and 2).
In order to guarantee that this prohibition be eespd, the Law requires public
authorities responsible for housing-related isstesadopt “appropriate measures”
(article 45.2). These protective measures to awdidct or indirect discrimination,
harassment or any other form of illegal housinglisas sub-standard housing or over-
occupancy, for example) can consist “in adoptingitpee action in favour of vulnerable
groups and individuals”, the “prohibition of diswinatory conduct” and the need for
“reasonable adjustments to guarantee the righvtigihg” (article 46).

Having established this mandate for public acttbe,law goes on tdefine a sundry of
the terminology usednd establishes a specific regulation with regartheburden of
proofandlocus stand{articles 45, 46.2, 3 and 4, 47 and 48, respdg)ive

With regard to the definition of legal terms usddilowing European and state
guidelines, the Catalan law defines the conceptiirett* and indirect discrimination
and real estate harassment (article 45.8),terms which are already familiar to us.



With regard to real estate harassment, we havedirdighlighted some of the
practices, whether through action or inaction, Wwhian give rise to the sarfieThe
Law defines what is understood to be harassmenttaguailifies it as discrimination
[article 45.3.c)]. In addition, it modifies the loem of proof of harassment (article 47).
Finally, associations and other organizations iggmgng collective interests have locus
standi if authorized by the claimant (article 4i),accordance with the EU directives
and national legislation we have analyzed.

With regard to “reasonable adjustments to guarathieeight to housing” as a possible
protective measure to be deployed by the administraanother EU concept, article 46,
sections 2, 3 and 4, defines these as “the measlirested towards fulfilling the
singular needs of certain persons to help them esehi without imposing a
disproportionate burden, social inclusion and emewt of the right to housing in equal
conditions with the rest of the population”. Withaloubt, people with disabilities are
an obvious group which could be affected by theljestiments (for example, a landlord
can have the right to impose a restriction on pethe terms of tenancy. This would be
discrimination if the potential tenant is blind arelies on a guide dog to compensate
for his physical disability).

In the same way, we can highlight the regulatiorpositive actionsn article 46.1 of
the Law. As we have already shown, article 47 Spa@onstitution (and 26 of the
Statute of Autonomy of Catalonia should be inteiguiesystematically in conjunction
with article 9.2 Spanish Constitution (and 4.2 lbé tStatute), which establishes the
mandate to the public authorities to promote caowlit so that freedom and equality are
real and effective, removing existing obstaclessThling therefore opens the door to
the unfortunately named "positive discriminatiodtawn from various EU directives
with the terminology " positive action".

From a general perspective, the possible adoptiospecific public measures to

guarantee the equality of specific groups had dirdaeen endorsed by the Spanish
Constitutional Court in various sentené2sikewise, guidelines for town-planning and
housing had already explicitly incorporated suctasuees®

Along these lines, therefore, article 46.1 of thghiRto Housing Law indicates that:

“The protective measures which should be adoptedubfic authorities may consist in the adoption of
positive action in favour of the vulnerable groupperson, the prohibition of discriminatory condacid

a demand for the elimination of obstacles and i&tns in exercising the right to housing and
reasonable adjustments to guarantee the rightusimg.”

Finally, we should emphasize that the Law spedlfidgpifies discrimination and real
estate harassment, whether through action or orgcts a serious administrative
violation [article 123.2.a)], with a potential firgd up to 900.000 euros (article 118.1),
regardless of possible civil or penal actions whigh have already alluded to. In this
point, the doubt could be raised as to whetheiirtiposition of an administrative fine
and the simultaneous possible reaction in the oaimtourts for an assumed coercion
could imply a case djis in idem prohibited by Spanish judicial legislation (timgeans
that it is not possible to punish a conduct bofimicrally and administratively if the
punishment applies to the same person for the samduct which contravenes the
same legal fundamentals). We believe, however,itlen be argued that the grounds
for the administrative fine are different from ttiéminal charges, since in the first case
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the legal fundamental is the right to housing wthitsthe second it concerns equality.
Thus, punishing the same conduct twice is not & cddis in idem but rather the
defence of two different legal fundamentals by tfferent channels (administrative
and criminal).

b) With regard to the Catalan regulation on pubtitvity to prevent urban segregation,
this consideration is prevalent throughout the lam the Preamble in favour of social
mixing as the antidote to segregation, through pglaaning phase for social housing
until the moment of adjudication.

At the planning stage, the Spanish regulation, iegiple also in Catalonia, State Act
number 8 of May 28, 2007, establishes a reservanaf for the construction of housing
under public protection. This statute allows foe getting of maximum sale and rental
prices, with a minimum requirement of 30% proteckedising in all new residential
housing projects (art. 10 b). The statute alsonallfor the increase or reduction of these
reserves through regional legislation on land uskwbanization, where the situation if
classified as exceptional, while respecting certianits, including that the distribution
of their location respects the principle of sociahesion.

Following this Act, reserves in the Catalan lediska range from 30% to 50%
depending on certain circumstances (e.g. the popalaf the city). With regard to
urban areas which are already developed, particotgortance is placed on the
potential to inject protected housing, for examgie 66.4 of the Catalan regulation of
July 18, 2006 which develops Catalan planning lahis establishes reservations for
protected housing on consolidated urban land, fuothew developments and for major
renovations to existing buildings, totally or palty allocated for protected housing. A
new statute on housing rights in 2007 reducespiisentage to 20% of the surface area
in apartment blocks over 5,000 square meters.

An important aspect connected with the social nfithe region, as an antidote to urban
segregation, is the distribution of reserved landhe territory. This is because the
reserves of protected housing, in order to prowulignified and adequate living
conditions, should avoid spatial concentrationpadr people and be distributed evenly
throughout the territory. In this sense, the begireach seems to be, in principle, an
even distribution of affordable housing across sdictors. However the decision
concerning specific location remains in some regjianthe discretion of local planning
departments, within the general framework alrea@ytioned. In the Catalan case, art.
57.4 of the 2005 Catalan Land Act establishes‘ihiag reserves for the construction of
publicly protected housing should be situated stoasr/oid an excessive concentration
of housing of this type, in accordance with artigl, in order to favor social cohesion
and avoid the territorial segregation of citizeasdx on their level of income”.

When it comes to the stage of adjudication of dde@using, the Catalan Right to
Housing Act provides for positive action, througie technique of the so-callegecial
guotas reserved for vulnerable groups, among whom imamty may be included
(article 99). Moreover, it establishes the follogiim article 100.3:

“In order to guarantee an effective social mix ffictal protected housing developments, the specifi
conditions of adjudication in each development #hastablish systems which ensure that the final
composition of the occupancy reflects the sociakena of the town, district or area, both in ternfis o
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income level as well as place of birth, and to dvaxcessive concentrations of groups who can mut th
development at risk of social isolation.”

Finally, it seems that it leaves the door opentli@ possible implementation of quotas
and other measures against segregation in theiealjiah process for social housing by
means of a lottery as mentioned in art. 101.5:

“The lottery may be divided into blocks made upmapplicants within various income brackets or vagiou
interest groups, to ensure the social mix estaddisim article 100.3, or even the length of time the
applicant has been registered on the waiting fisthie Official Register of Applicants for Protected
Housing.”

In the absence thus far of known conflicts in ielatto this regulation, it will be
necessary to remain alert in its administrativeliappon and judicial control. Without
doubt, this is a delicate aspect which can shédtlialance between the achievement of
social mixing and possible discrimination when @nes to access to housing.
FEANTSA (FEANTSA, 2005) believes that the role otial housing relates primarily
to the creation of equality of opportunity and tieduction of poverty and marginality.
In that sense, it considers that "the issue ofadanixing is very complex and is often
used in an unnuanced way. | believe that social imimportant. The way to achieve
social mix, however, is an issue of concern”. lidnes that social mix is primarily a
(urban) planning issue and that mechanism for tleeation of individual dwelling
should only be a secondary means to ensure sottalHFEANTSA also believes that
there is still a lack of empirical evidence thaftcialy unmixed communities are
necessarily unsustainable and that "mixing peapleuildings (allocation mechanism)
is maybe not as important as mixing people in o#treas of daily life (planning) where
mixing happens more naturally (school, culturersmhopping, etc)".

This “concern” about allocation as a means to ensacial mixing, and especially
about the specific use of this mechanism in a aiacsituation, is reasonable, as a
recent decision of the European Committee of SdRights’ applying the European
Social Charter and RESEhas shown. But | would like to highlight that tBeropean
Committee of Social Rights affirms that it is theult of policy development of the
concept of social mix as well as its concrete adstriative application which has led the
committee to declare a contravention of the Chgparagraph 144):

“The Committee considers that the allocation proceddoes not ensure sufficient fairness and
transparency, since social housing is not resefoedhe poorest households. The application of the
concept of “social mix” in the 1998 Act, which iften used as the basis for refusing social housifign
leads to discretionary results excluding the poomfaccess to social housing. The major problemste
from the unclear definition of this concept in ther and, in particular, from the lack of any guidek on

how to implement it in practice. Therefore, the Quittee considers that the inadequate availability o
social housing for the most disadvantaged persorauats to a breach of the Revised Charter (see also
Conclusions 2005, Article 3183, Frané®).

As far as Catalonia is concerned, the Right to gu#é\ct associates the concept of
social mixing with social cohesion in art. 3, a Kegal guideline in the allocation of
housing, as we have seen. However, the specifiicafipn of these guidelines will
warrant closer scrutiny in the future; as indicabgdCLIP, following an analysis of the
use of quotas in various European cities, includirankfurt (CLIP, 2005, pp. 16 and ff.
and p. 95):
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“Quota regulations must be carefully checked iimterof fairness, effectiveness and lawfulness with
regard to the Directive against racial discrimioati

In our opinion, this essential analysis should take account various aspects with
regard to possible anti-segregation measures inalloeation of social housing, in
accordance with the legal principles of Spanish &@adalan Law, which also used
occasionally with a different terminology on a Eoean level.

Thus, those measures must be analyzed accorditige tprinciples of rationality (art.
9.3 Spanish Constitution), proportionality (implian art. 1 Spanish Constitution) and
equality (art. 14 Spanish Constitution). The UE &panish legal tests will be passed if
the anti-segregation measures (including quotas):

a) Try to achieve a public interest (such as sociaimg)

b) Do not impede access to social housing for those mged it most (although the
control of the decisions should use a broad viewsittering possible future
allocations within the framework of a local housiolgn: one allocation can be
denied if there is a viable and real alternativethe immediate future that
guarantees the individual right to housing andqutst the social mix)

c) Maintain a similar percentage of immigrants in #pecific allocation similar to
the averages in the area as a whole (includingsdhes are not segregated).

If the three conditions are met these kind of meszsweould be considered legal and
even a type of positive action since they try targntee an immigrant presence in all
new municipal social housing offers thereby avadiconcentration. It could be
especially true in the Spanish case because theah@illocation system is based on
lottery and it is debatable whether this methodaarieve the same goal effectively.

Some final considerations

The EU Directives against discrimination shouldvile a crucial reference point in the
struggle against residential discrimination and/thleould be incorporated into national
legislation. In the case of Spain, the Catalan RighHousing Act of 2007 is a good
example of how national legislation take serioukly right to be treated equally within
the built environment.

The prosecution of discrimination (whether directiradirect) and harassment and the
deployment of positive actions, in the fields cdimpiing and allocation of social housing
are far from being incompatible with efforts to alarban segregation. According to
available empirical data and social and politicatgeptions is not always seen in a
positive light (PONCE, 2009, CLIP, 2005, p. 10 &fd*. However, the pursuit of
social mixing cannot entail, under any circumstanceither direct or indirect
discrimination against immigrants, nor should it llesed exclusively on allocation.
Additionally, we believe that planning measures #mel inclusion de social housing
which is evenly distributed throughout the urbaaaa(including zones which are not
segregated) should be pursued simultaneously. $tiquably, “there is much talk of
maximum quotas for “ minority groups ” in specifiareas, but there is little
consideration of minimum quotas or nomination rgghdr these groups elsewhere”,
Volker Busch-Geertsema, 2007).
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As CHARMES points out (CHARMES, 2009), the aims athieving accessible
housing and avoiding segregation cannot and shoolkd be contradictory public
policies, but should rather combine to avoid orleast, improve ghettoes with public
help to lift people out of poverty. All this muse kachieved without discrimination
while fighting against the discrimination that camse in the housing market. Or to use
his own words:

« la bonne voie pour I'action publique se situebatdement dans un mélange de redistribution des
populations et de développement local »

Evidently, this is not an easy task. But it seem®beé an essential one and the Law
should provide the appropriate means to achieve it.
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" Developing EU Directives and art. 9.2 of Spanistn§itution, which establishes that: “It is the
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treatment than others in a similar situation, asglas the difference in treatment does not have a
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discrimination does not exist if the act has atiegite end that is objective and reasonably jestifind is
used to reach an adequate and necessary motive”

2 «c) Real estate harassment is understood as dryr amission of an act which causes one’s rights t
be abused and has the objective of disturbing oheissing needs through harassment and a hostile
environment. This can be expressed in a mategasgmal, or social manner, with the ultimate moti¥e
forcing someone to adopt a decision that they dowamt in regards to their right which protectsrnthe
from occupying their home. The unjustified denifbocepting rent by a homeowner is an indication of
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%4 See the referente to the corresponding action0®52of the Oficina Municipal d’Informacié al
Consumidor (OMIC), a department of Barcelona Cityuficil, which since 2004 has been offering
advine on possible cases of real estate harassmbat.OMIC has established the following in its
classification of cases liable to be considered$smment: presumed neglect of the property (33.6fL% o
cases), personal harassment (7.56%), problemsuilities (0.84%), lack of hygiene (15.5%), refussl

the landlord to receive rent (6.72%) and other dact (34.45%). Consult:
http://www.omic.bcn.es/catala/memoriaomic_2005. pafcessed May 14, 2008)

% E.g. Decisions 216/1991 and 269/1994, acceptirgitipe actions in relation to gender or disability,
quoting art. 9.2 of Spanish Constitution.

% The Catalan land use Act of 2005 created a spagifie of public housingviviendas dotacionalesrt.

34) addressed exclusively to young people, therlgldad the homeless.

2" Collective Complaint ofFEANTSA v. FranceComplaint No. 39/2006. Report of the European
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Committee of Social Rights to the Committee of Mtars - 5 June 2008, Paragrahp 144

8 European Social Charter. (Revige@ouncil of Europe, Strasbourg 3/5/1996. The bigdnature at
national level of the Charters depends on whetheéuadist of monist legal systems pertains, but many
States have incorporated the Charter (or parts ©f imto national law. See website:
http://conventions.coe.int/treaty/en/Treaties/H8®E.htm(accessed May 14, 2008)

“Actually, there are French judicial decisions ensitiag that public consideration of ethnic origin
when allocating social housing is a discriminatipanished by the French Penal Codeil{unal
correctionnel de Saint Etienn&ebruary 3, 2009, officelLM of Saint Etienne, quoted by th¢aute
Autorité de Lutte Contre les Discriminations et paiEgalité, Délibération2009, March 16, 2009).

%0 According to the CLIPs research:

“Most CLIP cities perceive a segregation challeagé try to address the issue. Segregation exists as
spatial segregation, such as physical distancesan@l structure in space, and as social segregatio
which reflects social distance in society. Bothisrof segregation can be further differentiated thtee
relevant basic dimensions: demographic segregasiocial (class) segregation and ethnic segregation.
When reflecting the cities’ policies, it should be

remembered that these three dimensions exist allplband that it is difficult to describe or ansdythem
independently from each other. Many similaritiessebetween ‘ethnic’ and ‘social’ segregation since
migrant or ethnic minority groups are usually namogeneous communities in terms of social or
economical aspects. Thus, it is difficult to digtiish between mere class segregation and ethnic
segregation and its effects.(...)

-segregation negatively affects cultural and soiciggration, particularly language competence tad
formation of social networks with the receiving sbyg; in brief, segregation has a negative inflleena

the

formation of cultural and social capital in termé ammpeting successfully in central institutions in
society;

- through its negative effects on the formation dfural and social capital, segregation hinderscstmal
integration. For instance, segregation is alsonaitation to fall into the ‘ethnic mobility trap’ kich is
associated with seeking a limited ‘career’ withie ethnic colony only;

-segregation negatively affects identificatory gretion, particularly with the country of choicerfo
migrants, but not so much with the city.

These challenges exist, no matter how municipalifmliticians or researchers judge the feasibdity
avoiding segregation or of decreasing existing esgafion. Researchers like those of the German
‘Schader foundation’ project, who believe that #egregation of migrants in cities cannot be changed
and are willing to accept it, do not have differeptnions regarding the negative effects of segregas
those stated above; they believe, however, thahélgative effects are to some degree balancedyout b
positive effects and can be further counterbalatgenproving living conditions and institutions the
segregated housing areas.”
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