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Dedication Preface

We would like to dedicate this e-book to Milan Damohorský. Three of the contributors to this book are his former students and several others are his colleagues and friends. All of us have made environmental law not only our profession but also our personal interest. One can hardly become an environmental lawyer without being personally touched. Milan Damohorský also found his way to environmental law through nature protection – in late 1970s he was one of the founding members of the Czech Association of Nature Protectionists (ČSOP) that bases its undertakings not on activism, but on expert knowledge of nature conservation and understanding natural ecosystems. Now, as a leading personality of the second generation of the Czech environmental lawyers, he inspires with his boundless enthusiasm new people to develop the branch of his heart. After all – I am one of the first, and many others follow.

Milan Damohorský contributed immensely to the development of the theory and teaching of Czech environmental law. He stood at the beginning of environmental law in the Czech legal education in the early 1990s. In 1989, he joined the former Department of Agricultural and Land Law of the Faculty of Law, Charles University in Prague as a junior lecturer, and since then his professional career has been tied with this faculty. I firstly met him during my graduate studies at the faculty in late 1990s. As a teacher, he has always been highly appreciated by students. He is an excellent speaker and his lectures and seminars on environmental law have always been well attended. I recall his typical seminar from the time of my studies: pacing the lecture room regularly toward the front and rear, he explained the theory by giving many practical examples, telling stories, and showed his great sense of humour by including such highlights as imitating birds’ singing and twittering with his voice.

Prof. Damohorský helped to build environmental law as an independent branch of law and a separate subject within the structure of the faculty to its today’s full-bodied form of Environmental Law Department. He overtook the leadership of this department 10 years ago. Under his management, the department has consolidated and extended the scale of environmental law related courses. Nowadays the department provides students with an obligatory two-semester course of environmental law as well as with numerous elective courses such as: International Environmental Law; EU Environmental Law; Agricultural law; Land Law; Mining, Energy and Nuclear Law; Law of the Sea; and Environmental Politics.

Thanks to his contacts with several foreign environmental law education centres and his regular cooperation with them (Institute for Environmental Law Linz, Faculty of Law of University Zürich, Faculty of Law of the University of Vienna, Faculty of Law of the University of Hamburg and others) he helped to take the Czech environmental law to the top level, organizing conferences and workshops, supporting and editing joint publications, inviting guest-professors and encouraging Czech students to study environmental law abroad.

It is not surprising that it was Milan Damohorský who stood behind the idea of establishing the Czech Society for Environmental Law [Česká společnost pro právo životního prostředí, ČSPŽP] in 2000 and he has been the Society’s president ever since. Similarly to environmental law societies abroad, the Czech Society for Environmental Law is an expert association of environmental lawyers, supporting the development of the branch on both national and international level. It publishes a biannual “České právo životního prostředí” [Czech environmental law] in Czech and a yearbook “Czech and European Environmental Law” in English. The Society holds conferences and hosted lectures, provides expert analyses of legislation and interpretation as well as comparative studies on environmental law in other countries. Besides that, Milan Damohorský started a good tradition of organizing regular conferences of environmental lawyers from the Czech Republic, Poland and Slovakia that are typically taking place each year in September. In 2013, their tradition celebrates its 14th anniversary.

Prof. Damohorský also influenced the shape of the Czech environmental legislation: working for the Czech Ministry of the Environment in 1990s, he co-authored the Nature and Landscape Protection Act of 1992. This act is the only act from the first environmental legislation wave after 1989 that has remained in force until today.

I know Milan Damohorský as an incredibly hard-working organiser, author, Head of the Department as well as a supervisor. He is an author of almost 30 books or book chapters, including textbooks, and of more than 70 articles and conference papers. He led numerous grant and other projects and organized several international conferences. As a determined leader, he also demands a lot from his junior colleagues: he assigns tasks at any time and in any way; he is known for his long assigning lists he prepares for regular Environmental Law Department meetings. He calls the most unpopular assignments as “battle tasks”. When I hear on the other side of the phone “I have a special battle task for you”, I guess I may not like it. Nevertheless, it usually shows up as a part of a very well-thought-out plan. As a thorough supervisor, he pushes his students to develop their ideas deeper and further. I learnt it, too, when Milan reviewed the pre-final version of my Ph.D. thesis. I was especially proud of my conclusions to one of the most significant parts of the thesis. When he returned the manuscript to me, the page with those conclusions had a comment written in his broad and angular handwriting: “OK. – And what’s next?” How disappointing, how terse! But it was clear to me: I have to think more, delve deeper into the core of the matter. Yes – a thorough and in-depth approach – that is what Milan Damohorský applies to all his work and by that he enriches Czech environmental law.

Milan, at the occasion of your 50th birthday, we thank you for all you have been doing for the environment and for the law, for students and for environmental lawyers, and we wish you all the best to your future work!

Hana Müllerová

Prof. JUDr. Milan DAMOHORSKÝ, DrSc.

Vice-dean for Foreign Affairs and Head of the Environmental Law Department of the Faculty of Law, Charles University in Prague

President of the Czech Society for Environmental Law


Foreword

The Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (Aarhus Convention), probably the most ambitious and progressive instrument of the international environmental law, celebrates its 15th anniversary in 2013. A 15-years period should have been sufficient for member states to change their legislation and put new policies into practice. Is this the case of the Aarhus Convention? Our e-book collects the implementation experience of representatives of six Parties to the Aarhus Convention. It seems that there still exist areas in which the implementation is puzzling and that these problems are common for all the countries participating at the research presented in this book. It is certainly beneficial to gather this experience in order to identify implementation barriers and to look for common paths of - let’s say - ‘good’ interpretation and application of the Convention that leads to its correct implementation.

The book is divided into three parts. Beginning with the Introduction to the Aarhus Convention Implementation, Part I at first briefly outlines the content of the Aarhus Convention and its distinct features; in the introductory chapter, Hana Müllerová also identifies the main weak points of the Aarhus Convention implementation in national legal systems.

In Chapter 2, Balázs Majtényi uncovers the special character of the Aarhus Convention at the boundary between the International Environmental Law and the International Human Rights Law. He argues that on one hand the Aarhus Convention contains provisions protecting procedural rights of the right to a healthy environment and that the term of an individual right is not unknown in the rights-based language of the Convention, but on the other hand, it also displays the following characteristics of international environmental conventions: it is a non self-executing document, which becomes judicially enforceable only through the implementation of legislation and specifies mainly obligations of a state. He supports an idea that in order to achieve effective protection of the environment, the international legislator should follow the way of national legislators in nominating individual rights and state obligations in binding international human rights conventions, especially in those that deal with the first generations of human rights, and ensure effective individual complaint mechanism. He shows that the Aarhus Convention could be a signpost on this road.

Balázs Horváthy focuses on new tendencies in reflecting modern technologies in international law while using the example of amendments to the Aarhus Convention. He explains how the growing public awareness regarding the trade in GMOs is being answered in legal provisions aiming to improve the transparency and to give the opportunity to the public to get involved in all relevant stages of the decision-making procedures on GMOs. The Almaty Amendment that has still been under ratification will result in essential changes of the Aarhus Convention, which did not contain special rules regarding the GMOs in its original version. The author asks whether the framework of the Aarhus Convention is eligible to give a tool in the mentioned regard and analyses the general and specific provisions of the Convention that are to be applied in this field.

Part II presents a set of “implementation portraits” of five European countries – Parties to the Aarhus Convention. In Chapter 4, Hana Müllerová explains that the Czech legislation in combination with the way of its persisting interpretation has been criticized over the years for its dubious compliance with the Aarhus Convention in several aspects of the matter, especially with regard to the second and third pillar. The asserted non-compliance has been recently confirmed by the Aarhus Convention Compliance Committee. The chapter uncovers the following particular points of the non-compliance that have arisen from a common background: from the conditions of participation in administrative proceedings; from the interpretation that environmental NGOs may not claim substantive environmental rights (especially the right to a favourable environment); from the legal requirement to ground one’s claim in a review procedure exclusively with alleged violations of his or her own individual rights; and from the absence of the public interest claim in the Czech law. In Chapter 5, Petra Humlíčková then presents the details of the first and very complex case, which was brought against the Czech Republic to the Aarhus Convention Compliance Committee, and which resulted in the Findings of this Committee in 2012, confirming the non-compliance in several Articles of the Convention by the Czech Republic.

The current Polish implementation status of the Aarhus Convention is introduced by Wojciech Radecki in Chapter 6. He puts a special emphasis on the development of the public participation legislation, particularly as regards the civil associations (NGOs). He describes the two so called “apogees” of that participation in the Polish law and practice and its nowadays features.

In her analysis of the Slovak implementation of the Aarhus Convention, Barbora Králičková focuses in Chapter 7 on both legislation and case law. She demonstrates how the most significant cases concerning the Aarhus Convention implementation, the “VLK” case and the “Mochovce Nuclear Power Plant” case, contributed to positive changes in legislation. She also points out weak points of the interpretation and practical application of the Convention’s requirements that still occur in the Slovak Republic despite the fact that the relevant laws have been put in compliance with the Convention.

In Chapter 8, Miroslav Stehlík presents a deep analysis of the German implementation of Article 9 (2) of the Aarhus Convention. He summarizes the development of the German concept of legal standing to take legal actions in administrative procedure, which resulted in establishing an environmental association lawsuit in the Federal Nature Protection Act in 2002. The Chapter weights positive and negative aspects of this legal instrument, which may be seen as a modified version of the public interest litigation in environmental law. Moreover, the author describes the recent findings of the ECJ, according to which the German legislation regulating the environmental association lawsuit was not in conformity with Art. 9 (2) of the Aarhus Convention and with the relevant EU law. The author completes the explication with describing the reaction of the German legislator to the mentioned findings.

Ivana Jelić contributes with the Montenegrin experience in implementing the Aarhus Convention. Montenegro, as a candidate country to the EU, displays a contradictory image: while the respective legislation is almost fully harmonized with the Convention, the practice shows that there is a lot of space for further developments. Chapter 9 thus covers a presentation of a legislative and institutional framework of the Aarhus Convention implementation in Montenegro as well as an overview of respective practical implications.

Part III of our book deals with specific problems connected with the Aarhus Convention implementation. It starts with the topic of nature protection in Chapter 10. Adam Habuda describes in this chapter the stages of public participation in relation to the Natura 2000 areas. He explains that in the process of designation (creation) of new Natura 2000 areas, the public participation is insufficiently guaranteed. On the other hand, the public participation is present in the application of two key instruments for the management and protection of exiting Natura 2000 areas: habitat assessment and protection plans. The Chapter also shows a brief assessment of legal model of Natura 2000 adopted in Poland.

Following two chapters display common problems of public participation guarantees in the area of planning a development and use of land. Pressures and counter-pressures of both legislative and practical ensuring of public participation are presented in a vivid picture on an example of the Czech Republic, where the procedures in question are treated in the Building Act. Special focus is put on the role of environmental NGOs in the matter. In Chapter 11, Martina Franková summarizes the most important changes in the Czech Spatial Planning Legislation brought into the Czech Building Act by an amendment in 2012. She uncovers how these changes influenced the implementation of obligations arising from Articles 6 and 7 of the Aarhus Convention in the area of spatial planning and subsequent procedures (creation of spatial planning policies and planning permission proceedings). Chapter 12 by Jana Dudová and Helena Doležalová then aims to reflect changes brought by the mentioned amendment to the Czech Building Act in the sphere of participation of the public concerned in building permission proceedings and related procedures, with a special regard to the interlinkages to legislation regulating renewable sources of energy.

The third Part of the Book is concluded with an analysis of how the institution of a Public Defender of Rights (Ombudsman) may be helpful to an effective implementation of the Aarhus Convention. In Chapter 13, Jitka Bělohradová shows that despite the Ombudsman’s powers were not established in any direct connection with the requirements of the Aarhus Convention, they may be well used by the public to support a more effective implementation of the Convention. While analysing the example of the Czech Ombudsman, the author identifies possible ways in which the Public Defender of Rights may help to enforce the procedural environmental rights enshrined in the Convention.

It seems that implementation of a convention with such modern and progressive elements is more a long-distance run that goes far beyond the borders of environmental law. It certainly influences the environment, democracy and civil society, as well as human rights. Nevertheless, we have to identify our “Aarhus” objectives ahead. These objectives aim for strengthening the role of the public in any planning and decision-making that may affect the environment, because this is the core of the so called environmental democracy. We have to go this way not only to get the compliance with the Aarhus Convention, which is, as any other convention, “only” an instrument for improvement, but we have to do this also for the sake of our environment. This e-book is a small contribution to the academic input in the subject matter. Thanks to financial support of the International Visegrad Fund within the project of Small Grant No. 11240153, themes of the book were also discussed in an International workshop with the title “Public Participation in Environmental Decision-Making: Implementation of the Aarhus Convention” that took place at the Institute of State and Law – Academy of Sciences of the Czech Republic on 16 and 17 May 2013. The book was created under subsidies for long term conceptual development of the Institute of State and Law of the Academy of Sciences of the Czech Republic, v.v.i. (RVO: 68378122). The law and case-law covered in this book is stated as at 15 July 2013.


Part I. AARHUS CONVENTION: 1998 – 2013 AND BEYOND


1. Introduction to the Aarhus Convention Implementation


1. 1 Aarhus Convention in a Nutshell

The Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (hereinafter referred to as the “Aarhus Convention” or “Convention”)1 was adopted on 25 June 1998 in the Danish city of Aarhus at the Fourth Ministerial Conference of the United Nations Economic Commission for Europe (UNECE) and entered into force in October 2001.2 As of 2 April 2013, there were 46 Parties (i.e. member states) to the Convention, majority of which were European states together with several post-soviet republics. Russia is not a signatory of the Convention. The same applies for states of all other continents except for a few British and French overseas departments, although the Convention is open to accession by any non-ECE countries, subject to approval of the Meeting of the Parties.3

The Aarhus Convention aims to enhance the environmental protection by granting the public specific procedural environmental rights: access to information, public participation and access to justice. These three elements are called three ‘pillars’ of the Convention. Simultaneously, it imposes corresponding obligations on Parties and public authorities to ensure that the rights are really granted to the public. It is important to notice that public participation cannot be effective without access to information, as provided under the first pillar, nor without the possibility of enforcement enabled through access to justice under the third pillar. In this way all the three pillars are closely interconnected and only together they can fulfil the complete set of targets of the Convention that we may describe in such points as increasing engagement of civil society in the environmental policymaking, increasing its democratic nature and legitimacy, increasing the transparency and democratic legitimacy of government policies on environmental protection, and developing a sense of responsibility among citizens by giving them the means to take legal action to protect their environment.4

1.1.2 Contents of the Three Pillars

1.1.2.1 Access to Information

The ‘information pillar’ comprises firstly the obligation of public authorities to respond to public requests for information (so called ‘passive access to information’) and secondly the duty to provide environmental information actively, i.e. to collect, update and disseminate such information from the own initiative of a respective authority.

The public’s right to obtain information on request from public authorities covered by Art. 4 of the Convention requires the Parties to ensure that any person, without duty to prove or state an interest or a reason for requesting, has the right to request any environmental information and get it as soon as possible, at the latest within one month, unless the requested information can be shown to fall within a finite list of exempt categories. For these cases, the Convention sets out very clear procedure rules for refusals of providing information.5

The definition of ‘environmental information’ as set in Art. 2 (3) encompasses a non-exhaustive list of elements of the environment (whose definition is not established by the Convention), such as air, water, soil etc.; factors, activities or measures affecting those elements; and human health and safety, conditions of life, cultural sites and built structures, to the extent that these are or may be affected by the aforementioned elements, factors, activities or measures. The Implementation Guide to the Aarhus Convention concludes that the intention of the drafters was to craft a definition that would be as broad in its scope as possible, so as to strengthen the procedural rights of members of public within its application.6 Moreover, the Convention enables the Parties to establish even a broader scope of ‘environmental information’ in their national legislation.7

The definition of a ‘public authority’, given in Art. 2 (2) is also very rich in content and covers government institutions of all levels, all persons performing public administrative functions, and persons having public responsibilities or functions, or providing public services in relation to the environment. As regards the first group – the government institutions, it is irrelevant whether their responsibilities have links to the environment. All governmental authorities of any function are covered under ‘public authorities’.

Public authorities may impose a charge for supplying information provided that the charge does not exceed a ‘reasonable’ amount.8

The active information duties that the Convention imposes on the Parties in Art. 5 include general obligations of public authorities to be in possession of up to date environmental information which is relevant to their functions, and to make information ‘effectively accessible’ to the public by providing information on the type and scope of information held and the process by which it can be obtained. It means that Art. 5 primarily sets out the duties of the Government to collect and disseminate on its own initiative the pieces of information which are relevant to their functions. Art. 5 does not relate to all environmental information under Art. 4 but only to specific categories of information. This includes, inter alia, information relevant to public authorities’ functions, information about proposed and existing activities that may significantly affect the environment, information in times of emergencies, information on the state of the environment, product information, pollutant release and transfer information, information about laws, programs, policies, agreements and other documents relating to the environment and information about how to get information. For example, a water authority would be expected to possess and update information concerning water resources and not necessarily air pollution emissions data.9

1.1.2.2 Public Participation

In Art. 6 – 8 the Convention sets out minimum requirements for public participation in various categories of environmental decision-making. The term ‘public participation’ is not expressly defined in the Convention. The preamble and the relevant Articles however indicate what values the public participation shall fulfil and which forms it can have. The general goal of this pillar is to ensure providing the public with a mechanism for asserting the right to live in an environment adequate to health and well-being, together with fulfilling everybody’s duty to protect the environment.10 The public participation shall also contribute to transparency in decision-making and strengthen public support of decisions about the environment. In any type of environmental decision-making, the public participation builds on a cooperative action of public authorities and members of public involved, which should ideally result in some kind of a partnership in policymaking.11 The essential steps in any public participation must include:

–  effective notification of the planned procedure to the public with an adequate information on the possibility to participate;

–  adequate information to the public on the content of the problem to be decided; this includes also a right for those who are expected to be most affected by the decision (so called the public concerned12) to inspect information which is relevant to the decision-making free of charge;

–  proper procedures for the public participation, which means an adequate timing (preferentially at a stage early enough to be able to really influence the final decision) and defined forms of public commenting (e.g. public hearings or a possibility of sending written comments);

–  appropriate consideration of the outcome of the public participation; this step describes how the public authorities should treat the comments of the members of the public; this is crucial, because if the public input is not capable of having a tangible influence on the actual content of the decision, then the public participation is not effective and is rather formal;

–  prompt public notification of the decision taken, with the text of the decision and the reasons and considerations on which it is based being made publicly accessible.

The public participation provisions of the Convention are divided into three parts, according to the kinds of governmental processes covered. Article 6 faces public participation in decisions on licensing or permitting specific activities with a potential significant effect on the environment, counting all activities or facilities for which national law requires an environmental impact assessment procedure (EIA) including public participation. Article 7 covers public participation in the development of plans, programs and policies relating to the environment, which include territorial plans, environmental action plans, and environmental policies at all levels. Article 8 covers public participation in the legislative (or more generally normative) process; it means the possibility to comment the drafts of laws and regulations prepared by public authorities that may have a significant effect on the environment.

1.1.2.3 Access to Justice

The third pillar of the Convention regulated in Art. 9 requires the Parties to ensure the public the 'access to justice', meaning a legal possibility to enter a review procedure before a court that shall be ‘fair, equitable, timely and not prohibitively expensive’ in three contexts:

–  in cases of information requests under Art. 4, that the questioner finds unlawfully refused or not appropriately handled;

–  in cases of specific decisions under Art. 6 which are subject to public participation requirements, being opposed as illegal, either substantively or procedurally, by a person of the public having a sufficient interest or suffering a persistent impairment of his or her right; 13

–  in cases of challenging breaches of environmental law in general.

The first two points refer directly to the preceding Convention pillars and enable their enforcement. On the other hand, the third point under Art. 9 (3) – the requirement to set up a review procedure to challenge acts and omissions by public authorities and private persons who breach laws relating to the environment in general, creates a new level of the access to justice, going far beyond the other Convention requirements. This provision is really very wide and enables to take legal action not only against violations of law or failures to take action required by law of public authorities, but also against private persons outside the government (for example, enterprises and others who are subject to it), for members of the public 'where they meet the criteria, if any, laid down in national law'.14 At the same time, the wording of Art. 9 (3) is unfortunately rather indefinite and not clear enough and since the entering of the Convention in force, its correct interpretation has had to be searched and developed. The problem is that the right mentioned is unprecedented in law in general: national laws usually do not equip the members of the public with the right to open proceedings (e.g. criminal proceedings) directly against private violators of environmental norms; the public may, as a rule, only notify the competent authorities (e.g. police).15 That is also the main reason why Art. 9 (3) is considered as an especially tough proposition to be put in national practice, although the (not clear enough) provision is interpreted as allowing Parties, thanks to its wide scope, more flexibility in its implementation.16

1.1.3 Progressive Elements

The Aarhus Convention is assessed as one of the most significant international environmental agreements. Among other international instruments aimed at the environmental protection it stands out as very progressive. This Convention can be even counted among some let’s say new generation of international environmental agreements, because of a number of reasons:

Primarily, the Aarhus Convention interconnects the environmental protection with human rights. This represents a reflection of a new approach to the legal protection of the environment. This approach called the ‘rights-based’ approach is to be seen also in the area of substantive rights.17 An even stronger reason why the Aarhus Convention belongs to progressive instruments concerns the role of the public in it. The Convention covers not only the obligations of the Parties, as it is usual in traditional environmental agreements, but it also directly impacts the public in two ways:

–  firstly, the Convention requires the Parties to guarantee to persons from ‘the public’ procedural rights of ‘access’ as were described above; and

–  secondly, and that is highly important and not ordinary at all in traditional instruments, the Convention opens and the implementing Decision I/7 of the Meeting of the Parties gives a direct opportunity to members of ‘the public’ to join the control mechanisms of the Convention by submitting communications to the Aarhus Convention Compliance Committee (ACCC), the body established in the Convention in order to ensure its enforcement.18 This way, the public is given really a strong position, not existing in any elder instruments.

If we look at this second point, the possibility of members of the public to enter the control mechanism, in a greater detail, we can find out that this way of initiating the compliance procedure is much more common than the classical one (the communication of a Party regarding non-compliance of another Party, or a communication of a Party on its own non-compliance): there have been several dozens of communications given by members of the public (across the whole Europe) compared to only one communication of a Party.19 This comparison may be interpreted as a sign of an intense interest of the public in the member states of the Convention in strengthening the environmental rights and, thus, in improving the environmental protection in Europe. 20

Therefore, the Aarhus Convention posits the public in the role of a “partner” to public authorities, which displays a very strong element of environmental democracy. The ‘engaged, critically aware public’ is seen as both an essential player and a partner in the formulation and implementation of environmental public policies.21

1.1.4 The EU Context

Many of the Parties to the Aarhus Convention are at the same time the member states of the European Union and the EU as a whole is a signatory of the Aarhus Convention. The former European Communities adopted the Aarhus Convention on 17 February 2005 and have been a Party to the Convention since May 2005. These facts make the Aarhus Convention as if ‘double-source-obligatory’ for this group of states: it obliges them in the international law sphere and as an EU law commitment, too. There are plural-aspect legal interlinkages between the Aarhus Convention and the EU law.22

The European Communities (resp. later European Union) adopted the following set of legislative acts in order to implement the Aarhus Convention:

–  Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental information and repealing Council Directive 90/313/EEC;

–  Directive 2003/35/EC of the European Parliament and of the Council of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and programs relating to the environment and amending with regard to public participation and access to justice Council Directives 85/337/EEC and 96/61/EC;

–  Regulation (EC) No 1367/2006 of the European Parliament and of the Council on the application of the provisions of the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters to Community institutions and bodies (OJ L 264, 25.9.2006, p.13) entered into force on 28 September 2006 and became of application on 17 July 2007; this regulation covers not only the institutions, but also bodies, offices or agencies established by, or on the basis of the EC Treaty, which shall adapt their internal procedures and practice to the provisions of the Regulation;

–  Amendments of individual provisions in several environmental directives, e.g. Directive 2001/42/EC of 27 June 2001 on the assessment of certain plans and programs on the environment and Directive 2000/60/EC of 23 October 2000 establishing a framework for Community action in the field of water policy.23

The above mentioned pieces of legislation implement the first and second pillar of the Convention. It is worth mentioning that as early as in 2003 the Commission of the EU presented a Proposal for a Directive of the European Parliament and of the Council on access to justice in environmental matters, which was intended so as to implement the third pillar of the Convention (Art. 9).24 However, this proposal has not yet been adopted and seems to be postponed indefinitely.25 There are also voices declaring that the directive in the proposed wording could not achieve the objective to implement effectively the third pillar of the Convention.26 The main criticism made on the contents of the draft directive was that its scope exceeded that of the Aarhus Convention (which was admitted by the Commission itself) and, with specific regard to the procedural arrangements, that it did not take sufficient account of the principle of subsidiarity. The draft directive was said to not restrict itself to a framework, not leaving room for the Member States to establish the details. As an example, the draft directive regulated the aspects of legal standing relating directly to the problematic Art. 9 (3) of the Convention; despite the fact that the directive did not require an actio popularis, it planned to grant ‘qualified entities’ a general legal standing, which would not subject to the requirement of sufficient interest or an infringement of the law. This extension of standing, not required by the Aarhus Convention, was said to go beyond the obligations laid down in the Aarhus Convention.27


1.2 Main Implementation Shortages

Negotiating the Aarhus Convention has been assessed from the very beginning as highly ambitious. The Convention has really ‘top-level’ objectives, but on the other hand, in many provisions it is formulated without enough clarity, definiteness and precision. This character of the text of the Convention has led to numerous interpretative problems that make the correct national implementation of the Convention more difficult. Now, almost exactly 15 years after the Convention signature in Aarhus, we can still say that there remain many questions of the Convention interpretation and application that have not yet been fully solved at the international, European and national level.

The other source of the Aarhus implementation difficulties in national law systems seems to be rooted in deep differences in procedural legal regimes of individual member states. Especially the approaches of the Parties to implementing procedural rules of access to justice differ a lot. Positions of the environmental NGOs are very diverse within the national law systems, varying from almost an actio popularis to very restrictive forms of it, and also deep differences in standing for citizens and NGOs.28 An example of a restrictive model is the Czech Republic, whose conditions for legal standing of citizens and NGOs in environmental litigation are described in Chapter 4.

The great variety of different procedural legal regimes of individual member states is - let’s say - an ‘intrinsic’ problem for a convention that focuses primarily on procedural rights. The diversity of procedural regulations arises from different legal history of the states. The Aarhus Convention does not aspire to unify these procedural regimes, but it aims to establish certain minimum standards.

The diversity of national procedural laws has one more consequence: it places high demands on the Compliance Committee of the Aarhus Convention. The role of the Committee is very exigent because this body has to interpret individual provisions of the Convention in a manner that enables to establish a homogenous standard for all the differing national law systems.

Despite all these difficulties, the Aarhus Convention, with its stress on procedural elements of the human right to environment, makes a contribution of a capital importance towards the new rights-based approach to environmental protection. As B. Majtényi notices, “without procedural rights, any human rights protection system could become inoperable, and the rights contained therein, too, could become vic tims of state despotism.”29


2.  Signpost on the Road? The Aarhus Convention as a Link Between International Environmental Law and International Human Rights Law


2.1 Introduction

Multilateral international environmental conventions do not adopt the language of effective human rights documents that address right holders in terms of individual rights, but mostly declare only state obligations, and enforcement of documents, that are binding, is often uncontrollable.30 State obligation reaches its targets via domestic legal regulation. Efficient tools of international human rights instruments are linked to the first generation of human rights (civil and political rights). While the first generation of human rights is justiciable, the second and third generation rights are not.31

Without directly applicable individual rights, any system of human rights protection is apt to become inoperable, and the rights contained therein may become victims of a state will. By the individual rights I mean real rights, which are not construed only as state obligations, but also wholly as individual rights with subjects, in other words as rights that can be enforced. The institutionalization of internationally protected human rights is therefore completed only when possibilities of the justiciability become reality. Let me give an illustrative example. How could individual interests be asserted before the European Court of Human Rights if for instance the European Convention on Human Rights were to mention a fundamental right merely as a state obligation, without designating its individual rights aspect? A state obligation is weak without individual rights and complaint mechanism.32

Theoretically, the best solution would be if international environmental conventions referred to the connection between human rights and the state of environment and tried to apply the individual rights-based approach of efficient international human rights instruments and established individual complaint mechanism. As H. Müllerová mentions, the link between the international environmental law and international human rights law has „served as a basis for establishment of the so-called rights-based approach” to international environmental protection.”33 It would be the missing link between international environmental law and the international protection of the first generation of human rights, which would make environmental law more effective.

The often-cited UNECE Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters – the so called Aarhus Convention – takes steps forward in this regard. This Convention makes provisions to protect the procedural rights of the right to a healthy environment, and the term of individual right is not unknown in the rights-based language of the Convention. However, the fundamental problem has not been solved - the document displays also the characteristics of international environmental conventions: it is a non self-executing document which becomes judicially enforceable only through the implementation of legislation and specifies mainly state obligations.


2.2 International and Transnational Legislation

International human rights documents often formulate the environmental claims as the right to a healthy environment or as associated with sustainable development34 and hence part of the right to development.35 (Sustainable development is also specifically designated as a right, since its achievement requires the joint realization of first and second generation of human rights.) Yet, there is an obvious difference between the two modes of regulation. The right to a healthy environment may appear in national documents as well, in no small part because some of its elements denote real individual rights as well as specific obligations of the state. The normative substance of the right to development, in contrast, would be more difficult to define unequivocally. The following are mentioned among the subjects of the latter right: all humans, all nations, and occasionally the mankind (present and future generations altogether). They are all entitled to delineate the direction of economic, social, cultural and political development. (In international law today, mankind, that is the community of people currently alive and those to be born in the future, can already be a legal subject. Even though treating mankind as a legal subject internationally can potentially be justified already today, in domestic law it can nevertheless certainly not be regarded as a legal subject.)36

An examination of relevant international human rights regulations shows that the claim to a healthy environment appears partly as an individual right – in the context of human rights protection – in non-binding documents of international human rights law and in the Aarhus Convention. The soft law documents often enlist environmental claims in the third generation of human rights (solidarity rights). In these documents we also observe examples of the rights to environment and development both being represented.

The Rio Declaration on Environment and Development (1992), which in its Principle 3 establishes sustainable development as a right and specifies the procedural rights of the right to a healthy environment in Principle 10, is a case in point. Principle 10 therefore contains the following: the participation of affected citizens in environmental decision-making, the access to environmental information, as well as the possibility to seek effective judicial and administrative proceedings, including the right to legal redress and remedy. The three pillars of the Aarhus Convention are based on these procedural rights of Principle 10: access to environmental information, public participation, and access to environmental justice.

If the EU legislation is examined, we will find the following: According to Article 37 of the European Union’s Charter of Fundamental Rights, “a high level of environmental protection and the improvement of the quality of the environment must be integrated into the policies of the Union and ensured in accordance with the principle of sustainable development”. This ensures the joint responsibility of those organs in the Union vested with legislative, judicial and executive powers. The notion of sustainable development is recurrent also in the Treaty on European Union and in the Treaty on the Functioning of the European Union. For instance, Article 11 declares that the European Union’s “[e]nvironmental protection requirements must be integrated into the definition and implementation of the Union’s policies and activities, in particular with a view to promoting sustainable development.”37 The European Union primary law documents have a preference for the term of sustainable development.

2.2.1 The Case of the Aarhus Convention

Several authors claim that the Aarhus Convention (the EU is also Party of the Convention) is a step forward in the field of international environmental protection because the rights-based approach appears in the text of the Convention,38 and the official website of the Document mentions that it ”links environmental rights and human rights”.39 The Aarhus Convention is indeed similar to the human rights conventions in many respects. For instance, it nominates the prohibition of discrimination: “the public shall have access to information, have the possibility to participate in decision-making and have access to justice in environmental matters without discrimination as to citizenship, nationality or domicile and, in the case of a legal person, without discrimination as to where it has its registered seat or an effective centre of its activities.”40 As J. Ebbesson observes, “although the term ‘right’ is generally avoided, the objective, structure and context of the Aarhus Convention are rights-oriented.”41 The individual rights-based approach sometimes directly appears, for example, in Article 9 (1), which nominates access to justice: „Each Party shall, within the framework of its national legislation, ensure that any person […] has access to a review procedure before a court of law or another independent and impartial body established by law.”

The Document also uses the term 'public' and ‘public concerned’.42 The public, in the text of the Convention, refers to “one or more natural or legal persons, and, in accordance with national legislation or practice, their associations, organizations or groups” (Article 2 Paragraph 4). The Aarhus Convention grants the public rights regarding access to information and public participation and access to justice. This rights based view appears for instance in Articles 6 and 9 which stipulate that the public concerned “shall have the right to information, public participation and access to justice … in relation to specific projects.”43 Or according to Articles 7 and 8 the public is entitled to participate in plans, programmes and policies relating to the environment and in the preparation of executive regulations.44 The use of the term ‘public’ as the subject of rights is compatible with our rights-based view in terms of procedural rights. To acknowledge this, it is enough to consider Article 34 of the European Convention on Human Rights, which mentions that the European Court of Human Rights may receive applications from any person, non-governmental organization or group of individuals.45 In the environmental case Guerra and others v Italy46 forty inhabitants of the Italian town Manfredonia (a group of individuals) brought an application „complaining of the risks of pollution or a major accident at a chemical factory.”47

The question then arises what the main differences are between this provision of the Aarhus Convention and the provisions of the most effective human rights convention, the European Convention on Human Rights.

The first difference is – as I referred to it earlier – that the term ‘right’ is sparely used in the language of the Aarhus Convention and the document is not a self-executing international treaty. When Article 9 mentions that “Each Party shall, within the framework of its national legislation, ensure …” it means that the quoted paragraph of the Convention is not a directly applicable provision, but only obliges the states to adopt domestic legislation to implement the provision of the Convention. It follows that individuals cannot directly refer to the provision of the Convention before domestic or international courts.

The second difference is that the Aarhus Convention does not establish an individual judicial complaint mechanism. In Article 15 on review of compliance, the Convention requires the Meeting of the Parties to establish “optional arrangements of a non-confrontational, non-judicial and consultative nature for reviewing compliance with the provisions of the Convention” (bold added). It clearly does not give a mandate for the creation of a judicial process. However, in October 2002 the Meeting of the Parties established the Compliance Committee, which is a very important step regarding the effective protection of rights: a compliance mechanism may be triggered also by members of the public.


2.3 Domestic Legislation

Though it takes on different forms and its substance is varied, the desire for protecting the environment appears in constitutions of numerous European Union countries.48 Various methods of regulation differ in terms of whether they formulate a right that all citizens can lay a claim to, as the Spanish, Portuguese and Belgian constitutions do or a requirement incumbent on the state instead. The latter approach was for example chosen by the Austrian Constitution and the German Basic Law.49 There are also instances when it is both an individual right and a state obligation, which is the route taken by the Latvian Constitution.

The Hungarian Constitutional Court’s decision No. 28/1994. (V. 20.) - in addition to associating environmental protection with third generation rights - interpreted the provision of the former Hungarian Constitution,50 which contained a formulation (individual rights and state obligation) similar to the one found in the Latvian Constitution, as an ‘independent institutional protection’. (According to the Constitutional Court, the latter denoted a state obligation without associated individual rights, whose realization is, thus, incumbent upon state institutions.) The Hungarian Parliament passed Hungary’s new Constitution (named Fundamental Law) on 18 April 2011, which entered into force on 1 January 2012 and superseded the previous constitution (Constitution of 198951). The new constitutional provision states with the same wording as the earlier: “Hungary recognizes and enforces the right of everyone to a healthy environment.”52

Occasionally the notion of sustainable development53 also crops up in constitutions. For instance, pursuant to Article 2 (3) of the Swedish Constitution, public institutions must support sustainable development, which creates a “good” environment for present and future generations. Furthermore, this provision declares the realization of environmental protection objectives to be a state obligation. Article Q paragraph (1) of the Hungarian Fundamental Law also mentions this notion with the following wording: “in order to create and maintain peace and security, and to achieve the sustainable development of humanity, Hungary shall strive for cooperation with all the peoples and countries of the world.”

In any case, the inclusion of environmental protection in constitutions and international human rights documents implies a value judgment on the importance of this issue. It generally does not provide a new individual right, but it does enrich the substance of fundamental rights, including individual rights.


2.4 The Third Generation of Human Rights and/or Individual Rights

The concept behind solidarity rights is undoubtedly interesting, but the problem with this solution is that it is difficult to interpret the vision of the third generation of human rights with our rights-based view. The problem with this approach is that third generation rights cannot be regarded as anything but an element of utopia grounded in common human values.54 And through this way uncertain - though appealing - elements of utopia have seeped into domestic legal systems. Quite on the contrary, it would be more efficient, if international legislators dropped the concept of solidarity rights and followed national legislators in enlisting individual rights and specific state obligations in binding human rights instruments; especially in conventions that deal with the first generation of human rights.

Due to this incompatibility, solidarity rights appear mainly in soft law documents or in non-effective instruments of international law. What’s more, third generation ‘rights’ cannot be construed as rights in domestic legal systems. They can neither be moulded into rights, nor into duties without losing their original concept.

It is for example difficult to determine what sustainable development precisely meant as a legal notion. It refers to a hitherto unknown development that reconciles environmental needs with economic and social development, but there is no unequivocal, exact legal definition. Moreover, there are widely diverging philosophical approaches underpinning it. (There are often even those ones that proclaim the possibility of leaving behind modern industrial society.) The term also alludes to intergenerational equality, but the notion of future generation is itself problematic in terms of legal regulation, since the interests of those not yet born or not conceived are difficult to discern, and hence within the framework of our current legal concepts they cannot be legal subjects in national legal systems. Indeed, it is even uncertain whether sustainable development can be achieved at all. Many believe that it is an oxymoron and cannot be implemented, as economic development as it is conceived today is based on growth, while the notion of sustainable development presumes that our resources will remain fixed and finite. It is true that legal documents often employ terms whose content cannot be exactly defined. But an efficient legal regulation ought to scale back the use of such terms to the greatest possible extent.

Theoretically, in the case of international human rights regulation, the most fortunate approach would be if it were not only soft law declarations and the Aarhus Convention but also effective international human rights instruments on the subject of environmental protection, that would refer to the connection between human rights and the state of the environment, and moreover, if they specifically enumerated the individual rights derived therefrom, thus truly integrating environmental protection into the framework of international human rights protection.

The international legislator should promote the implementation of the environmental interests through individual rights and state obligations which promote its realization. The international legislator should apply the first generation of human rights in an environment-sensitive way, and in this process some individual rights have to be declared with a specific normative content.

This would imply the integration of several fields of international environmental law into international human rights protection and would mean a real link between international human rights protection and international environmental law. International legislators could follow the way of national legislators in nominating individual rights and state obligations in binding human rights conventions, especially in ones who are dealing with the first generations of human rights.

Let us recall that there are applications submitted to the most important institution serving the protection of first generation human rights, the European Court of Human Rights, which specifically address environmental protection problems. Although the Court handles environmental issues, protection is not efficient enough. (Moreover, we should note: the breach of Convention in cases pertaining to environmental issues was made out with reference to a violation of the respect for private and family life.55 This was true even in cases in which the establishment of a violation of the right to life would have been conceivable, such as the Guerra and Others v Italy case.56 Maybe in such cases judges are prone to avoid making out a violation of the right to life to curb protest by the states in question.) The situation would be better if member states adopted a protocol on environmental protection. It could express the obligation of environment-sensitive application of the first generation of human rights. Not even the right to a healthy environment has to be explicitly mentioned: the environment-sensitive application of the first generation of human rights would be enough.

Generally, this may happen with regard to the following rights: the rights to legal remedy, information and a right to participate in decision-making processes. The access to environmental information, for example, may have some surplus content, namely that a state not only erects no barriers to stem the free flow of information, but that it is also obliged to supply its citizens with information concerning the state of the environment.

An efficient legal regulation should reduce the usage of legally not clearly definable terms, finding effective rights that could promote our ideas on environmental protection.


2.5 Conclusion

The development of international environmental law halted by the end of the 1990s. The last important stage of the codification process of international environmental law was the adoption of the Aarhus Convention in 1998. Almost nothing happened in the last decade. Even the environmental conferences (such as Earth Summit 2002, Johannesburg) ended without the adoption of binding international conventions. (Perhaps only the GMO regulation has evolved considerably after 1998.) Recently, the scenario that international environmental law and global environmental conventions can give a normative response to the challenges of global environmental problems, and thereby fulfil its original purpose, is less and less realistic.

Some progress of international environmental law is to be expected in the field of the procedural right to a healthy environment. The Aarhus Convention could be a signpost on this road. To achieve effective protection of the environment, international legislators could follow the way of national legislators in nominating individual rights and state obligations in binding international human rights conventions, especially in those that deal with the first generations of human rights, and they should ensure an effective individual complaint mechanism. On the universal and on the European level the simplest and most effective solution would be for member states to adopt a protocol on environmental protection to the UN Covenant on Civic and Political Rights and European Convention on Human Rights. These protocols could ensure the environment-sensitive interpretation of the first generation of human rights.


3.  New Impulses: Aarhus Convention and Genetically Modified Organisms


3.1  Introduction – Biotechnology and the Need for Transparency and Public Participation

Biotechnology, and in particular the regulation of genetically modified organisms (GMOs) is not surprisingly a very emotional topic debated worldwide. It is due to the fact that it affects the central areas of human life such as health or environment. Besides, biotechnology is a Janus-faced phenomenon of the modern era. On one hand, genetic engineering is a rapidly developing, cutting edge technology and, therefore, the main biotech industrial fields with ‘coloured names’ – like green, white or red biotechnology57 – are increasingly major economic factors in particular regions of the world. The technology itself is relatively young: only 30 years ago, in 1983 the information was published on how to get foreign genes in plants and ten years later, the first products of the ‘green genetic engineering’ were put on the market.58 On the other hand, biotechnology gives rise to a strong feeling of insecurity, because at the current stage of scientific knowledge, risk of harmful effects to the mankind and to the nature arising from the GMOs cannot be definitely excluded. In other words, both the deliberate and an accidental release of GMOs into the nature pose major risks to human health and can have significant adverse effects on the environment.

If the portion of GMO products in the trade of seeds, food and feed are steadily growing and the health and ecological concerns are wakening, the public awareness, every so often boosted by civil society movements, can play even more important role in this field. The environmental law attempted to react to these challenges in the last two decades on both international and national levels and enormous efforts have been made in order to improve the transparency and to give opportunity to the public to get involved in all relevant stages of the decision-making procedures on GMOs. The general considerations behind these efforts are explained mostly with a substantive-right-like model,59 which suggests that the public needs adequate information on products consisting of GMOs, which automatically enables to assert the right to live in a healthy environment. A number of scholarly explanations go further and try to embrace a wider picture giving the point of the transparency of ‘environmental justice’60, or simply the need of public participation is built up on the basis of the ‘environmental democracy’.61 In this sense the process of participation may build a sense of citizenship or responsibility62 and the opportunity of the public participation may also be a part of the ‘localisation’ of the environmental governance.63 Other explanations lay the emphasis not on the individual, or to be precise, not on the ‘human-centric’ character of the public participation, but it is stressed out, that the access to more information and the improvement of public involvement help to make the environmental choices informed and well founded. This can lead to reinforced environmental protection, so the quality of the environment, the level of biodiversity etc. will be increased.

As a consequence, the necessity to information and participation rights of the public regarding the GMO matters can be established on human- and on environment-centric models as well. Both these aspects, i.e. the point of the public, and the point of the environment, can be put in context of a trade. In this context the public is the consumer itself, who has to make decisions regarding the products containing GMOs. From this perspective it is quite evident that the public participation can profoundly influence the choices and commercial habits of targeted consumers. Moreover, a big pressure is put on consumers in this regard, because on one hand, biotech companies are attempting to convince consumers that their GMO products are absolutely free of risks, using a large set of measures, including direct (e.g. aggressive marketing campaign) and indirect (e.g. one-sided or biased research communication) instruments. On the other hand, any consumer has to be responsible for their own decision, which in fact, can trigger irreversible consequences in the environment. Therefore, consumers are staying in the central point in this context. If one is thinking of a model of conscious consumers, it is inoperable without adequate information and the opportunity for public participation concerning the GMO matters.

Intensive involvement of the public can deliver obvious advantages as well. First, public participation can enhance the quality of decisions to be made, because public participation entails an active role for the public concerned. Accordingly, the public has the opportunity to specify its concerns and it is to be expected that the authority takes due account of these concerns when deciding, for instance, on placing a new GMO on the market. This process of participation, which can be regarded as a specific dialogue between the public and a responsible authority, can have more benefits, since the engagement of civil society in decision-making can be considered to have the capacity not only to ‘improve’ decisions, but also to enhance accountability and promote general acceptance of the regulatory framework, which resulted from the decision.64 In other words, transparency and public participation is able to strengthen the public support for decisions on the environment, more concretely, to build the confidence of the consumers in decision-making on the use of GMOs.

The following paper attempts to analyse whether the framework of the Aarhus Convention is eligible to give a tool for increasing public awareness regarding the trade of GMOs, and to show how the general and specific provisions of the Convention can be applied in that field. It will concentrate on the provisions of the Aarhus Convention regarding the GMOs. Therefore, other international and national instances are not included into the scope of this chapter,65 which reflects neither on the relevant EU legislation nor the case law.66 The first part provides a short overview of the development the Aarhus Convention in this field (3.2.1), the subsequent main part focuses on the specific, GMO relevant provisions (3.2.2). It is followed by the examination regarding the rights ensured by the Aarhus Convention (3.3.). Finally, the paper is closed by concluding remarks (3.4.)
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3.2  Aarhus Convention and the Almaty Amendment concerning the GMOs

3.2.1 GMOs and the Development of the Convention

Even though the Aarhus Convention refers to the genetically modified organisms, the applicability of the Convention vis-á-vis these issues was originally questionable. In fact, to some extent, these topics were flagged as “topics for further development by the Meeting of the Parties.”67 In April 1999, the Parties to the Convention in the course of a meeting held in Chisinau, Moldova, set up a Task Force on genetically modified organisms in order to observe the developments of these issues within other international fora and to make recommendations for the future treatment of GMOs under the Convention.68 The Task Force conducted an analysis regarding the national implementation as well, which showed that the provisions of the Convention needed further clarifications.

Especially the reference to the ‘deliberate release’ of genetically modified organisms69 was not profoundly formulated and it was not quite clear, to which activities it should apply. In July 2000, at the session of the signatories held in Cavtat, Croatia, a Working Group on GMOs was established. The Working Group played a major role in preparation of sessions of the Meeting of the Parties and proposed a guideline on GMOs. Following that, the Parties adopted the Guidelines on Access to Information, Public Participation and Access to Justice with respect to Genetically Modified Organisms70 at the session of the Meeting of the Parties held in Lucca in Tuscany (October 2002). The so called Lucca Guidelines provided only a non-legally binding framework. The document represented a framework for good practice mostly in the field of public participation and access to environmental information on GMOs, but it touched upon the access to justice in a short paragraph as well. The non-binding character of the Guidelines has shown that the Parties – or at least majority of them – hesitated to undertake any obligatory provisions regarding the applicability of the Aarhus Convention in this field and were not interested in clarification of its existing rules. The decision adopted by the Meeting of the Parties outlined further work on the issue and set up a new Working Group on GMOs.71 The Working Group was mandated to work out options for a legally binding approach to further development of the Convention in the field of GMOs.72

Based on the result of this work, the Meeting of the Parties adopted a new decision73 on Genetically Modified Organisms as an amendment to the Convention, at its second session in Almaty, Kazakhstan in May 2005. This decision aims to strengthen the public participation in the decision-making process concerning GMOs. In doing so, the Almaty Amendment introduced a new Article 6 bis and Annex I bis on GMOs and attempted to make clear the obligations of the parties with respect to the public participation in decision-making on genetically modified organisms. Moreover, it specifies minimum requirements for public participation in decisions on releasing and marketing GMOs and attempts to make some clarifications to the question to which extent the provisions of the Convention should be applied to issues concerning genetically modified organisms.

The amendment shall enter into force after being ratified by at least three fourth of the Parties that were party to the Aarhus Convention at the time the amendment was adopted. Specified in numbers, the slightly complicated formulation means that the ratification of 27 out of 35 Parties that were party to the Convention at the time the amendment was adopted in 2005 is required. Actually, the number of the Parties having ratified the amendment is 27,74 but only 22 of them were Party to the Convention at the time of the amendment. Therefore, five further ratifications are needed for the amendment to enter into force.75 Anyway, at this point it can already be highlighted that upon its entry into force, the Almaty Amendment of the Convention will apply only to those Parties that have become a party to it. Therefore, a two level system of obligations regarding the GMO issues will arise after the Amendment takes effect.

3.2.2 Provisions of the Convention Regarding GMOs

As mentioned above, the contracting parties could not solve their divergent approaches and interests in dealing with the genetically modified organisms, nor could they reach agreement on the applicability of the Convention concerning the genetically modified organisms. Therefore, the final version of the treaty text offered a compromise which has left the door open for several questions. Anyway, the preamble of the Convention devoted special attention to the deliberate release of genetically modified organisms into the environment, and the need for increased transparency and greater public participation in decision-making.76

In general, all the three pillars of the Convention have relevance in the perspective of the genetically modified organisms. Firstly, the right to access to information (Article 4 of the Convention) can be applied with respect to the information on GMOs, therefore, these pieces of information should be regarded as environmental information in terms of the Convention. Secondly, as for the public participation in decision-making, Article 6 (11) explicitly refers to the genetically modified organisms but it restricts the obligations of the Parties only to “the extent feasible and appropriate”. Moreover, the ratification of the Almaty Amendment is on-going and for this reason also the amended Article 6 (11) and the new provisions (Article 6 bis, Annex I bis) should be profoundly analysed. Thirdly, the access to justice provisions should apply in GMO matters as well.

In addition to the previous pillars of the Convention, the relevant soft law arising from the Lucca Guidelines is also worth mentioning. The Guidelines can be characterised only as non-legally binding and voluntary framework regulating the roles of the public in the area of GMOs. The document mentioned a set of examples of good practice, which may be implemented by the Parties.

Therefore, the relevant legal framework consists of both hard law and soft law (good practice). With regard to the first category, in order to see a complex picture of it, it is important to look not only at the lex lata provisions, but also at the lex ferenda introduced by the Almaty Amendment. The following chart attempts to summarise the whole structure of provisions regarding GMOs, which will be followed by a short study of binding provisions.


3.3 The ’Three Pillars’ of the Convention in the Light of GMOs

3.3.1 Right to GMO Relevant Environmental Information

Articles 4 and 5 of the Convention lay down the framework of specific rights of citizens and obligations of the public authorities77 regarding the access to information (First Pillar). Both the 'passive' and ‘active’ aspects of access are covered by the Convention. Article 4 realizes the first aspect thereof, based on that the public has the right to request for information, and the public authorities must respond to these applications. The latter, ‘active’ category is carried out within Article 5, which makes clear the obligations concerning the collection and public dissemination of the relevant information.

The access to information is established on a broad concept; however, the Convention also determines some limitations to this right, e. g. the Convention sets down, under which circumstances the public authorities may refuse the access.78 However, the limitations, including the grounds for refusal, must be interpreted in a restrictive way. The obligations of public authorities also cover technical duties and tasks, for example, public authorities have to keep information up to date, and for this reason, they should establish publicly accessible lists, registers and files.

An important point of this pillar is the specific character of the information. Basically, the environmental information can take any material form (written, visual, electronic, etc.). In line with the wording of the Convention, it is quite evident that the scope of the right to access to information is a broader category than, for instance, a notion applied by the European Union in the transparency regulation, i.e. the EU provisions provide access only to “documents”. The form of information seems to be also an open category, thus, any other not mentioned material forms existing now or developed in the future, also fall under this definition.79

While the form is not determined in the Convention, there is, however, a restriction regarding the content of the information, namely the requested information should have environmental character. Consistent with that, the ‘environmental information’ is an inherent category of both Articles 4 and 5; thus, the environmentally relevant information can be requested within the right to access to information and the obligations of public authorities are formulated with respect to this limited category.

The extent of the environmental information is defined in Article 2 paragraph 3, but only with an illustrative list of examples, and certainly not in an exhaustive manner.80 Moreover, the definition of environmental information represents only a minimum requirement; the Parties to the Convention may use a broader definition.81 It is also possible for a national law of a Party not to differentiate between environmental information and other kinds of information held by public authorities, providing a right to general access.82

The Article on interpretation explicitly embraces also genetically modified organisms in the category of the environmental information as a component of the biological diversity, but neither the biological diversity itself nor genetically modified organisms are defined by the Convention. In this regard, one can refer to the Convention on Biological Diversity,83 providing a possible concept of the biodiversity, which includes, not exclusively, the ecosystem diversity, species diversity and genetic diversity. The extent of the term ‘genetically modified organisms’ can put forward more questions, since the Convention on Biological Diversity and the Cartagena Protocol on Biosafety are applying ‘living modified organism’ (LMO) instead of the category of GMO. In terms of the Cartagena Protocol, an LMO is “any living organism that possesses a novel combination of genetic material obtained through the use of modern biotechnology.” The ‘living organisms’ are to mean in this respect any biological entity capable of transferring or replicating genetic material, including sterile organisms, viruses and viroids.84

As a short summary it can be highlighted that the notion of ‘environmental information’ covers also GMOs; therefore, the right to information and the obligations of public authorities should apply also to genetically modified organisms. In that regard, any person has to make requests concerning information in any form in context with GMOs without the explanation of any interest or concerns, which must be responded by the public authorities as soon as possible (or at latest within one month).85 There are only limited grounds for refusal also in case of GMOs, which should be interpreted in a restrictive way and a refusal notice has to be sent in a written form.86 Besides the ‘active” aspect of access to information on GMOs, authorities have specific duties to collect information and make available automatically, without any request.

3.3.2 Public Participation in GMO Decisions

3.3.2.1 Original Provisions of the Aarhus Convention

The Convention’s second pillar concerns the public participation in decision-making. The main concept of the Convention is that people have a right to take part in basic decisions affecting their lives and the quality of these decisions can be improved through the active involvement of the public concerned.87 As indicated above, Article 6 has been subjected to an amendment procedure which has led to the Almaty Amendment concerning the GMOs. Since the Amendment is not yet in force, the current provisions on public participation should be applied uniformly to all Parties to the Aarhus Convention irrespective of the fact whether they have ratified the Almaty Amendment or not. After the amendment shall enter into force, the actual provisions will determine henceforward the position of the Parties, which have not accepted the modification of the Convention. However, regarding the Countries which are not Parties to the Almaty Amendment, Article 6 will be replaced with a new provision examined in the next subsection.

As for the public participation in the current Convention, Article 6 lays down public participation requirements for authorisation of certain types of activities listed in Annex I to the Convention (e. g. proposed sitting, construction and operation of large facilities etc.). The final decision to license or to permit the activity must take due account to outcomes of the public participation. The wording of the Convention suggests that the requirements must be applied to decisions on proposed activities not listed in Annex I of the Convention, which may have a significant effect on the environment, but it seems to be only a soft obligation, because the Parties have to decide whether such a proposed activity is subject to these provisions or not. Therefore, regarding the activities not listed in the Annex the Parties have retained a large margin of discretion.

The Convention establishes strict requirements regarding the timing, notification, relevant information, commenting, response, and communication in order to provide the adequate and effective character of the public participation. Greater flexibility is offered to Parties in meeting the requirement of public participation concerning plans, programmes and policies relating to the environment,88 and Article 8 regarding legislative drafting procedures.89

Public participation in GMO decisions is not actually added to Annex I, but Article 6 paragraph 11 recognises that the Parties must apply, within the framework of national law, the general provision regarding the public participation to decisions on whether to permit the deliberate release90 of genetically modified organisms into the environment “to the extent feasible and appropriate”. According to the formulation of the paragraph, it can be easily concluded, that the application of Article 6 regarding GMOs is subject to two major restrictions. Firstly, the obligation of the Parties is limited only to the ‘feasible and appropriate’ extent, which opens the door to wide interpretations. Secondly, Article 6 is subordinate to national law provisions, since the implementation of the relevant provisions is accomplished “within the framework of national law.” It is not an exaggeration to say that the requirement concerning the public participation in the field of the GMOs is only an option but not on any account an obligation. However, the paragraph establishes, similarly as the whole Convention, only a minimum level of requirements to be achieved (minimum requirement principle);91 consequently it does not prevent any Party from introducing wider opportunities of public participation in GMO decision making procedures.92

3.3.2.2 New Provisions of the Convention Regarding the GMOs

After the Almaty Amendment shall take effect, the existing Article 6 (11) described above will be replaced with a new provision, which will exclude the application of the current Article 6,93 and the new Article 6 bis with the Annex I bis94 will be introduced in order to specify the requirements regarding the public participation in this field. The new provisions will apply to those countries which have ratified the Almaty Amendment and to all future Parties to the Aarhus Convention, because after the amendment shall enter into force, it will automatically be considered as an inherent element of the Convention.

The first novelty suggested by the title of the new Article 6 bis is that it covers not only the deliberate release of GMOs into the environment, but also placing GM products on the market. Consequently, the so called ‘contained use’ of GMOs remains henceforward out of scope of the Convention.

The new regulatory framework attempts to rely upon an active involvement of the public in decisions concerning GMOs. In doing so, the Parties should provide for early and effective information and public participation prior to making decisions on whether to permit a deliberate release into the environment and placing GMOs on the market.95 The emphasis is put on the important principle of ‘early and effective’ information. In line with the first part of the principle, public authorities should inform the public at the earliest stage of a decision-making procedure on the deliberate release and placing on the market. In practice, that means as soon as an appropriate notification has been submitted to the public authority, the public has to be informed, e.g. by public notice, about the proposed activities.96 The Annex I bis on the modalities aims at determining the relevant requirements, and sets down that national provisions have to set a realistic time frame, which helps the public to express their concerns, an opinion about the proposed decisions. As for the second element, the information must be effective, which means that the relevant information should be provided in an easily accessible and comprehensible way.97 It is also an important guarantee. The opportunity for the public to provide opinions would be meaningless, if the public could not have effective access to the information. They need to make their opinion well-founded.

The formulation of Article 6 bis points to the fact that the principle of early and effective information and the public participation have a mandatory character. For this reason it should be achieved within the framework of the national law governing the market of GMO products. Article 6 bis paragraph 2 expressly determines the position of national law relating to international law, declaring that “[t]he requirements made by Parties in accordance with the provisions of paragraph 1 of this Article should be complementary and mutually supportive to the provisions of their national biosafety framework, consistent with the objectives of the Cartagena Protocol on Biosafety.”98 Although the formulation of the Article sounds more or less ambiguous, the key point is the consistency. Therefore, the national implementing measures should keep the line not only with Article 6 bis, but also with the objectives of the Cartagena Protocol on Biosafety. Besides, it is worth mentioning that Article 3 (5) of the Convention on the minimum requirement principle cited in the previous chapter has to be applied also in this context. Consequently, a Party may introduce measures providing for more extensive public participation in decision-making in GMOs than required by Article 6 bis.

The Annex I bis on modalities determines possible exceptions to the public participation procedure as well. In fact, these exceptions are not obligatory and, therefore, the Parties can apply them at their own discretion. The notion behind this provision is that the potential impact of a given activity on the environment is generally proportional to the size of the venture. As balancing potential risks for the environment against potential benefits for the society always results in a compromise depending on the case, each exemption demands a detailed statement of grounds.99 The exemptions are specifically determined for each two different categories. Firstly, in the case of deliberate release of a GMO, the Parties are entitled to provide for exemptions to a public participation procedure laid down in the Annex if such a release under comparable bio-geographical conditions100 has already been approved within the Party’s regulatory framework and sufficient experience101 has already been gained with the release of the GMO in question in comparable ecosystems. These are conjunct conditions; both of them are, thus, required to justify the exemption. Secondly, in the case of placing of a GMO on the market, the Parties can rely on exemption, if it was already approved within the regulatory framework of the Party concerned; or it is intended for research or for culture collections, keeping in line with the principle of freedom of science and research. As the wording shows, the components of the exemptions are alternative.

Moreover, Annex I bis lays down an active obligation of the Parties to provide and make available certain information to the public, more concretely, a summary of each notification introduced to obtain an authorization for the deliberate release into the environment or the placing on the market of a GMO on its territory, as well as each assessment report if available should be announced to the public.102 Furthermore, Annex I bis specifies the threshold of the confidentiality, listing concrete information categories which must in no case consider as confidential (general description of the GMOs; methods and plans for monitoring and for emergency response; environmental risk assessment),103 and affirmed the decision-making procedures.104

3.3.3 Access to Justice in Environmental Matters

The third pillar of the Convention establishes access to justice in two main categories (Article 9 of the Convention). Firstly, the access to justice can be regarded as a tool, which can underpin the previous two pillars, namely it establishes a review procedure with respect to information requests, as well as with respect to project-type decisions which are subject to public participation requirements.105 Access to information appeals means a review procedure before a court or another independent and impartial body established by law (e.g. Ombudsman). The Convention aims at ensuring a low threshold for such appeals by requiring that where a Party provides for a review by a court, it should ensure that such a person also has an access to an expeditious procedure established by law that is free of charge or inexpensive for reconsideration by a public authority or review by an independent and impartial body other than a court of law. The main consideration of this provision is, that in several Member States, the problematic combination of the 'loser-pays principle' and high legal costs may present a considerable obstacle, making it more difficult to take full advantages of the opportunities that the Convention can offer.

Moreover, the Convention provides for a right to seek a review in connection with decision-making on projects or activities covered by Article 6. The review may address either substantive or procedural legality of a decision, or both. The scope of persons entitled to pursue such an appeal is similar to, but slightly narrower than, the 'public concerned', involving a requirement to have a 'sufficient interest' or maintain impairment of a right (though the text also states that these requirements are to be interpreted in a manner which is consistent with ‘the objective of giving the public concerned wide access to justice’).106

Secondly, the access to justice realises also challenges to breaches of environmental law in general.107 The Convention requires the Parties to make administrative or judicial procedures accessible in order to challenge acts and omissions by private persons and public authorities which violate laws relating to the environment. The question of standing as well as the issue of whether the procedures are judicial or administrative, should be principally determined at a national level.108 It is, however, questionable, how these provisions should apply to GMOs. As regards the first category, the applicability regarding the access to information appeals is not restricted. As mentioned above, access to information also covers environmental information concerning GMOs; therefore, if a public authority refused to provide the requested GMO information, the person concerned can rely on an appeal according to Article 9 (1).

The situation with the public participation appeals is slightly complicated. Based on the existing text version, one can conclude, that impairment of a right, or public participation refusals in GMO matters can be appealed only if a country handled a disputed subject as meeting the ‘feasible and appropriate' extent in terms of Article 6 (11) and for this reason, the public participation requirements have been fully applied. Otherwise, the public participation appeal is inadequate. And what will be the status of public participation appeals after entering in force of the Almaty Amendment? Since Article 9 (2) explicitly refers back to Article 6 as a ground, and not to the new Article 6 bis, the opportunity to a review procedure in this regard will be not allowed to public participation cases based on the GMO Amendment. However it seems to be quite unreasonable and paradoxical. While the Almaty Amendment points towards a wider public involvement, Article 9 counteracts and excludes the possibility of appeal in the field of GMOs. Moreover, it should not be left unmentioned that neither Article 6 bis, nor Annex I bis give explicit point on the access to justice, so the narrow scope of Article 9 is also illogical from a systematic point of view. As a consequence, after the Almaty Amendment shall enter into force , we have to face a strange situation, that Article 6 (11), which is based on a restricted scope, will be underpinned by the access to justice provisions of the Convention and will oblige the non-Parties of the Amendment, while the more significant instrument, Article 6 bis as well as Annex I bis will not take in hand the requirements regarding the access to justice. Because of these concerns, a hypothetical assumption would be not far from being plausible that the Parties simply “forgot” to modify the reference in Article 9. Anyway, if that would have occurred, the strict reference of Article 9 could not be jumped over. Therefore, the only possible way to solve these contradictions and improve effects of the new Article 6 bis would be by amending Article 9 with an exact reference to the new provisions in question.

Finally, the last component of the access to justice, which should apply to general violations of environmental law, raises no questions in this regard. To challenge an act or omission by private persons or public authorities that contravenes national environmental law, covers also the GMO matters; consequently it will be relevant to both non-Parties and Parties to the Almaty Amendment.


3.4 Conclusion

As the previous examination has shown, the Parties to the Aarhus Convention have taken major steps towards the improvement of public participation rights. Already in 2002, the Lucca Guidelines have set a valuable example, which is the most far-reaching and detailed instrument on public participation in GMOs, but its non-binding character is the biggest obstacle to become general among the Parties to the Convention. The Almaty Amendment is a promising instrument and can become an essential promoter in the disputes over the public participation, even if the above analysis has exposed some problematic points and inherent contradictions in the text. Nevertheless the new Article 6 bis and Annex I bis will demonstrate, that ensuring the public participation is not only a formal obligation of the Parties. It is indeed a dialogue, in which the public can provide inputs and the competent authority must take these inputs into consideration when deciding on GMO relevant subjects. The public involvement in GMO matters is considerably important, because the decision-making process is not immune from social, cultural and contextual considerations; thus the public should play a balancing role towards the other internal and external factors. Therefore, the legitimacy of these decisions can be improved if the public has the opportunity to get informed on the possible environmental risks and to play active role in the procedures.


Part II. NATIONAL IMPLEMENTATION PORTRAITS


4.  The Czech Republic Present Implementation, Future Perspectives


4.1 Introduction

The Aarhus Convention was signed by the Czech Republic on its adoption in Denmark on 25 June 1998. The Czech Parliament ratified the Convention on 6 July 2004.109 The position of international agreements within the system of the Czech law is defined by Art. 10 of the Czech Constitution; it stipulates that the agreements that have been approved by the Parliament and that are binding for the Czech Republic constitute a part of the legal order, and in case of conflict with national law, the international agreement will thus apply. This applies also for the Aarhus Convention. Moreover, the Czech Republic is, as a member state of the EU, bound by the Aarhus Convention under the EU law and is obliged to implement all the European legislative acts adopting the Aarhus Convention in the EU.


4.2 Legislation Implementing the Aarhus Convention

The content of the three pillars of the Convention has been transposed in several pieces of legislation in the Czech Republic; either in separate laws (the first pillar) or in numerous individual provisions of several laws and decrees (the second and third pillar). This makes the legislative background of the Convention rather disorganized and troublesome, which results in several implementation problems.

The first pillar on the access to information is clearly embodied into a separate law – Act No. 123/1998 Coll.,110 on the Access to Information on the Environment.111 The Act covers both passive and active access of the public to environmental information in a sufficient scope and definiteness, and also includes a review procedure for applicants who claim that their request was not answered or dealt with correctly.

The situation of the other two pillars is much less transparent as their requirements are treated (or better to say ‘hidden’) in a number of specific provisions in several pieces of environmental and administrative legislation.

In the second pillar on public participation, the most important rules emerge from environmental impact assessment legislation and also from the regulation of opportunity of environmental NGOs to participate in administrative proceedings.

The environmental impact assessment (EIA) and strategic environmental assessment (SEA) are covered in Act No. 100/2001 Coll., on the Environmental Impact Assessment. The participation rights and the rules for the course of the proceedings in this Act are satisfactory as they enable anybody to comment on any aspect of the matter during several stages of EIA and SEA. However, the voice of the public is rather ineffective: the law does not give instruments strong enough to enable taking into account public comments in the subsequent decision-making. The main problem is that the EIA and SEA processes are separate procedures, detached from the decision-making in the matter as such (e.g. territorial plan decisions or building permits) and the EIA and SEA findings are not materially binding for the decision-maker in the matter.

The opportunity of environmental NGOs to participate in administrative proceedings is granted in several environmental laws, with the Nature and Landscape Protection Act112 playing the key role. In Section 70, this Act enables the environmental NGOs to participate in any administrative proceedings concerning the protection of nature. Any environmental NGO may register at competent authorities to be informed on all administrative proceedings that these authorities are opening. If an NGO wishes to participate in particular proceedings, it is sufficient to notify the competent authority about it in writing and the NGO thus acquires a position of a participant, which brings an opportunity to make comments during the proceedings and to appeal against the final decision. The Czech NGOs often use this provision, which is relatively wide because it covers proceedings running not only under the Nature and Landscape Protection Act but also under other Acts (e.g. the Building Act, Water Act, Clean Air Act), if such proceedings involve nature protection. Similar, but more restrictive clauses are enshrined in the Environmental Impact Assessment Act,113 in the Water Act,114 and in the Integrated Prevention Act115. Together, these provisions cover a significant part of the requirements of the second pillar of the Aarhus Convention. However, they do not apply in the whole sphere of the environment, but only in the sectors mentioned. Therefore, in other environmental sectors the public cannot participate in administrative proceedings, which causes a deficiency in implementation of the second pillar of the Convention.

The legislative background of the third pillar on access to justice generally derives from rules on judicial review of administrative acts, which are set out in the Czech Administrative Justice Code.116 The crucial question for the implementation of the third pillar of the Convention is, who may initiate a review procedure of decisions of administrative authorities; it is solved in Section 65 of the said Code. The general rule is that all persons directly affected by an alleged act have standing to open a judicial review procedure. However, in environmental cases, environmental NGOs or other persons defending the environment are unlikely directly affected. Instead, they may use the second standing clause given in Section 65: also persons not directly affected may initiate a review procedure before a court if they were a party to previous administrative proceedings and if they assert that their rights have been infringed in those proceedings and that this infringement could lead to illegality of the final act.

This provision is symptomatic of the Czech administrative justice regulation, which is based on the so-called ‘impairment of a right’ doctrine derived from the Austrian-German administrative system. According to this doctrine, parties to a procedure should be able to prove that they have experienced a violation of their rights due to a situation subject to that procedure.117 In environmental cases, the right to environment could be such a right. The Czech Constitution contains the right to a favourable environment in Art. 35. However, this right remains almost unapplied because of several legislative and interpretative reasons,118 and its violations cannot be effectively claimed in these review cases. The significant implementation problem of the third pillar of the Convention in the Czech Republic is that it is almost impossible to prove that the violation of environmental norms as such infringes the rights of any concrete person.

The next section will analyse the mentioned implementation problems of the second and third pillar of the Convention in more detail, with regard to the development of the implementation critique by the Czech authors and its recent (2012) confirmation by the Compliance Committee of the Aarhus Convention.


4.3 Main Deficiencies in the Implementation and Their Causes

The first voices, that uncovered the implementation shortages, came from the Czech environmental NGOs, whose members faced troubles trying to apply the rules of the Aarhus Convention in practice and who expressed severe doubts about the correct implementation of certain Aarhus Convention provisions. Until now, there have been several studies, analyses and assessments of how good or rather poor the Czech law in that implementation is. The studies formulated the main weak points of the legislation and interpretation and their argumentation became polished and refined to give the whole issue deeper theoretical grounds. These studies emerged within the said environmental NGOs119 and also in the academic sphere that gave the matter a deeper theoretical framing.120 Both NGOs and academic authors concluded that the Czech Republic is not in full compliance regarding at least some of the Aarhus requirements. On the contrary, the official opinion of the Czech Ministry of the Environment insisted on full compliance, which has changed only recently.121

To sum up, the Czech legal experts have found main legislative deficiencies in the following articles of the Aarhus Convention:

–  Art. 6 (3) – the definition of the term ‘the public concerned’ is too narrow in the Czech law and on that account the public cannot effectively participate in the decision-making process;

–  Art. 6 (8) – the legislation does not guarantee that opinions of the public in the EIA procedure will be effectively taken into account in the subsequent stages of decision-making to permit an activity, and not all members of the public concerned may effectively comment on proposed activities;

–  Art. 9 (2) – NGOs have too limited rights to access review procedures regarding final decisions permitting proposed activities (e.g. building permits); they can take a legal action in a review procedure only against procedural mistakes of the previous process, but not against substantive illegality of the decision; moreover, the law does not enable at all the Czech public to challenge the legality of EIA screening conclusions;122

–  Art. 9 (3) – the Czech law does not grant the public legal standing to challenge certain environmental decisions, namely in the area of enforcing the noise limits by private operators and in the area of issuing spatial plans.123

Despite the mentioned critique, neither the legislation, nor the mainstream judicial interpretation has changed. To be precise, the legislation has changed only in small details irrelevant to the overall compliance assessment.124 As regards Czech courts, they count among the most restrictive national courts in many aspects of the Aarhus Convention’s implementation but also in environmental rights as such. The Czech high courts consolidated the restrictive interpretation of both substantive and procedural environmental rights in the 1990s and have not changed or developed it since then.125

In 2010, ‘Ekologický právní servis’ (Ecological Legal Service – EPS), one of the leading Czech environmental NGOs, used the opportunity of members of the public to join the control mechanisms of the Convention and submitted a communication to the Compliance Committee of the Aarhus Convention.126 The findings of the Committee confirmed the long-term doubts about the compliance of the Czech law with the Aarhus Convention.127 The proceedings and the findings of the Compliance Committee are explained in Chapter 5.

The described legal weaknesses have deeper causes lying in both the legislation and the interpretation. The key questions are: 1. who may take the legal action, i.e. who may join the administrative proceedings as a party and who may initiate the review procedure of that proceedings; 2. what that person may challenge, i.e. what type of mistakes or illegalities of the previous process and resulting decision he or she may claim. These two problems will be now elaborated in more detail.

4.3.1 Personal Scope: Criteria for Standing

In the Czech law, the conditions of participation in administrative decisive procedures and in judicial review procedure are interconnected. Legal standing in a review procedure depends above all on the person’s previous participation in a decision-making process, meaning the administrative proceedings. Conditions for participating in administrative proceedings are not regulated homogenously. That also means that differing laws regulating public participation determine who may open the review procedure. As mentioned earlier, Section 70 of the Nature and Landscape Protection Act, as well as several similar provisions of other laws, enable the environmental NGOs to participate in administrative proceedings. But there are certain laws that exclude the public from participation at all (e.g. noise limits setting laws or nuclear act), which consequently prevents the public from participating at a review procedure at all. Moreover, in some administrative procedures with the public participation, certain aspects of that participation are limited; therefore, it can’t be ensured that voice of the public will really be reflected in the final decision.128

Unfortunately, the absence of public participation rights in certain types of procedures cannot be resolved through a direct application of the relevant provision of the Aarhus Convention. The Czech courts have repeatedly held that the provisions of the Aarhus Convention cannot be directly applicable because they are not ‘sufficiently specific’ or ‘self-executing’.129 That means that Czech citizens cannot derive their rights directly from the Convention and as a result, an implementing legislation is needed. NGOs attempted several times to base their claims on the assertion that their legal standing to sue emerges directly from Art. 9 of the Aarhus Convention, but without success. On the other hand, now it seems that basing the claims on that assertion is futile because the Court of Justice of the EU issued a key finding on the matter in 2011, in which it said no to the direct applicability of Art. 9 (3) of the Convention.

It was the judgment upheld in a preliminary ruling procedure on the request of the High Court of Slovakia in the case of Slovak NGO Lesoochranárske zoskupenie VLK (for details of the case, see the chapter on the Slovak implementation of the Aarhus Convention). In the judgment the Court of Justice concluded that: “Article 9 (3) of the Aarhus Convention does not have direct effect in EU law.”130 In other words, the Court ruled that Article 9 para. 3 cannot be applied directly without any implementing legislation. After this interpretation made by the Court of Justice, the Czech courts have referred to this judgment, and this way of interpreting the matter has become even more strongly embedded in the Czech jurisprudence. However, the ECJ did not end with the cited rule; on the contrary, it has considerably ‘softened’ this very strict interpretation in following conclusions that Article 9 (3) has to be “interpreted in such a way as to make it in practice impossible or excessively difficult to exercise rights conferred by EU law” and that it is for the referring court to “interpret, to the fullest extent possible, the procedural rules relating to the conditions to be met in order to bring administrative or judicial proceedings in accordance with the objectives of Article 9(3) of that Convention and the objective of effective judicial protection of the rights conferred by EU law, in order to enable an environmental protection organisation, such as the zoskupenie, to challenge before a court a decision taken following administrative proceedings liable to be contrary to EU environmental law.”131 The later rule of an extensive interpretation has not yet been reflected by Czech courts.

4.3.2 Scope of Review

Concerning the question what the petitioner may claim, the persisting restrictive interpretation of the constitutional right to a favourable environment is crucial. The Czech Constitutional Court and the Supreme Administrative Court held that only natural persons (individuals) can enjoy the right to a favourable environment in its entirety, both in substantive and procedural elements. On the contrary, legal entities, including environmental NGOs, may challenge only procedural rights in the field of environmental protection. Here is the well-known and often cited argumentation of the Constitutional Court of 1997: “It is clear that rights concerning environment belong only to individuals because they are biological organisms which are, in contrast with legal persons, influenced by eventual negative impacts of the environment.”132 In other words, the Court said that legal entities cannot suffer from damaged environment or cannot enjoy a favourable environment, and, thus, they cannot have the rights related to environmental quality.133

This restrictive interpretation adverse to environmental NGOs has led to many discrepancies. We can suppose that the real purpose of the claims of NGOs are mostly violations of substantive environmental law provisions. But due to the mentioned interpretation, environmental NGOs turned to using something like artificial or ‘camouflage’ reasoning in their complaints. They base their claims on procedural errors and thus probably have better chances in changing or even cancelling the administrative decisions in question. But as one of the leading environmental NGOs proponent and advocate Pavel Černý noticed, this method has been misunderstood by the general public, which often accuses NGOs of formalism and obstruction.134

Another aspect of what any petitioner may claim is also important. He or she may only claim his or her individual rights. Courts insist in interpretation that it is not possible to claim exclusively an infringement of a public interest (e.g. environment) without challenging an infringement of one’s own rights. The Czech Republic has no legal provisions establishing a public interest litigation (actio popularis).

The courts used a more favourable approach to the standing and to the grounds of the environmental claims only in a few exceptional cases.135 The most surprising way of argumentation came from the High Court in Prague in 1997 in the case of Motorway Bypass of Pilsen, in which the petitioners (an environmental NGO) claimed only environmental violations and no individual rights. The court held that because of missing legal regulation of public interest litigation, there is no one (except for individual proprietors) who can protest in court against breaches of environmental laws and, thus, the Court in that individual case admitted the standing of the petitioners. Regrettably, this approach was not followed by subsequent case law.136


4.4 Future Perspectives

After drafting this gloomy image, the future perspectives of the Aarhus rights in the Czech Republic are worth-questioning. There are several conceivable starters for improvement.

4.4.1 Possible ‘Starters’

Firstly, the change of legislation requires political will. However, in the Czech Republic, environmental concerns are not the leading ones in the whole political, economic and social context. This is unlikely to change in the near future.

Secondly, the Compliance Committee confirmed the Czech non-compliance with the Aarhus Convention. The findings of the Committee are binding for the Czech Republic, and, thus, it will be most interesting to monitor the respective steps of the Ministry of the Environment, responsible for the environmental legislation, esp. to what extent the laws will be proposed to be amended.

The third starter for improvements could be some piece of European Union law, obliging the member states to transpose or adopt it into national law. In this context, it is necessary to mention the proposal of a Directive on access to justice in environmental matters that had been elaborated in EU institutions in 2003 and 2004. The Directive should have implemented the requirements of the third pillar of the Aarhus Convention. Unfortunately, the legislative process faded out in 2004 and it is unclear if it can be resumed in the future.

The most recent affair coming from the European Commission, which can have a strong potential to initiate a change in legislation, is the infringement procedure opened in April 2013 against the Czech Republic. Despite it concerns implementation of the Environmental Impact Assessment Directive and not directly the “Aarhus” legislation, it is closely connected with public participation in environmental decision-making procedures. The Commission allegedly137 reproaches the Czech Republic for having an appropriate scope of persons entitled to make comments only in the procedure of environmental impact assessment itself, compared to the narrower scope in subsequent – decisive and thus more important – phases of the process.138

4.4.2 Possible Changes

Another question is how the compliance could be achieved; there are the two main ways – the legislative and the interpretative.

Considering legislative changes, there are of course variable scenarios possible. However, most of them are in my opinion only hypothetical. This way we may dream of harmonization or unification of all the environmental procedures giving the public an opportunity to participate. Similarly, we may dream of a law that would implement all the aspects of the human right to a favourable environment as granted by Art. 35 of the Czech Constitutional Charter. Unfortunately, such visions seem unrealistic in today’s political environment of the Czech Republic.

On the other hand, even smaller legislative changes could be beneficial if aimed to solve the individual objections formulated by the Aarhus Convention Compliance Committee. However, ‘opening’ the environmental laws for a legislative process of amending them poses some risks, too; namely introducing other and let’s say environmentally unfriendly changes during the legislative process. In this context, it is particularly important to defend the contents of our Nature and Landscape Protection Act that originated in the first wave of environmental laws after 1989 and whose environmental values remain top-level. As it was mentioned, just Section 70 of this law gives the public the widest access to administrative proceedings (despite several unsuccessful attempts in the Parliament to reduce it, it is still in force).

The change of the deep-rooted judicial interpretation that would leave away its most restrictive elements (e.g. the personal scope of the right to a favourable environment) is the other way how to achieve compliance. Knowing possible risks of amending legislation shifts even more emphasis towards the re-interpretation of existing legislation. Much positive inspiration may be found abroad – e.g. in Finland or France courts recognized the standing also for entities for whom the standing was not guaranteed in law in force, just by extensive interpretation and supporting the public interest in environmental protection.139 Judicial interpretation plays and for sure will play a key role in the legal protection of the environment.


4.5 Conclusion

Despite the 15-year existence of the Aarhus Convention in the Czech law, several implementation shortages still remain. Experts have been fruitlessly pointing out these shortages for years. Recent official confirmation of non-compliance by the Compliance Committee of the Aarhus Convention provides a strong stimulus for the Czech competent authorities to make legislative and interpretative changes to achieve full compliance. Only when this will be achieved, we can speak about the environmental democracy in the Czech Republic.


5.  Czech Republic Before the Aarhus Convention Compliance Committee


5.1 Introduction

Article 15 of the Aarhus Convention on review of compliance requires the Meeting of the Parties to establish “optional arrangements of a non-confrontational, non-judicial and consultative nature for reviewing compliance with the provisions of the Convention”. The Meeting of the Parties adopted at its first session in October 2002 decision I/7 on review of compliance140 and elected the first Compliance Committee of the Aarhus Convention (hereinafter referred to as “the Compliance Committee“).141

The compliance mechanism may be initiated in four different ways:

(1) Party may make a submission about compliance by another Party;

(2) Party may make a submission concerning its own compliance;

(3) Secretariat may make a referral to the Committee;

(4)  Members of the public may make communications concerning a Party's compliance with the Convention.

Over the existence of the Aarhus Convention Compliance Committee (hereinafter ACCC), only one complaint of a Party about compliance by another Party has been submitted;142 the second and the third options of initiating the proceedings, i.e. the Party complaint against itself or referral by the Secretariat, have never been used. On the contrary, at the time of this publication there have been already 83 complaints submitted by members of the public. Thus, communications from the public are the most common way of initiating the compliance proceedings. Moreover, the frequency of the public submissions increases over time, which can be certainly considered as a proof of the functionality of the compliance mechanism.143

In the course of its work the Compliance Committee develops specific details of its modus operandi. The Compliance Committee modus operandi is described in detail in the Guidance Document on Aarhus Convention Compliance Mechanism.144 For the purpose of this chapter, it is not necessary to describe the modus operandi in a greater detail. What is important is the fact that the whole process is very informal and focuses on the most effective solution. Members of the public may even use free assistance from experienced NGOs. The only drawback of the process is its slowness (the Compliance Committee is meeting every three months); solving a case usually takes several years.

The other question is the binding nature of ACCC findings. The Compliance Committee cannot issue binding decisions, but rather make recommendations to the Meeting of the Parties, or, in certain circumstances, directly to individual Parties. Nevertheless, the findings of the Compliance Committee after approval by the Meeting of the Parties are observed in the majority of cases.


5.2 Case ACCC/C/2010/50

The first Czech submission is not related to any particular case. On the contrary, it is a very complex material based on many years of experience with the application of the Convention in the Czech Republic. It is, therefore, quite ideal material for a comprehensive description and analysis of Czech status quo. Because of the clarity of the text, I will divide the findings into 9 separate points.

The Compliance Committee finding in the first Czech case – ACCC/C/2010/50 - was adopted on 29 June 2012.145 Recommendations proposed by the Committee will be adopted by the Meeting of the Parties to be held in 2014 in Kiev. If these recommendations are not met, the Meeting of the Parties may adopt certain measures against the Czech Republic (the declaration of non-compliance with the Convention, warning or even suspension of rights of the Czech Republic to the Convention).

The communication was submitted by the Czech association Environmental Law Service (Ekologický právní servis, hereinafter referred to as “EPS”) in June 2009. EPS was claiming that the Czech Republic does not comply with obligations arising from the provisions of Article 3, paragraph 1, Article 6, paragraph 3 and 8 and Article 9, paragraph 2, 3 and 4 of the Convention:

1. Clear, transparent and consistent framework of legal protection – Article 3 (1) of the Convention

The complainant claimed that the Czech Republic does not fulfil the provisions of Article 3 (1) of the Convention because neither regulations implementing Article 9 (3) and 9 (4) nor judicial practice provide a clear, transparent and consistent framework to fulfil these provisions. The Committee decided that this claim was not addressed because it was considered insufficiently evidence-based.

2. Definition of the public concerned – Article 2 (5) of the Convention

The public concerned is defined in Article 2 (5) of the Convention as the public, "which is, or may be affected by environmental decisions, or has an interest in making this decision." The definition of ‘public concerned’ in the Convention is narrower than the definition of ‘public’, but its interpretation is still quite wide. Whether an individual member of the public is affected by the project depends on the nature and size of the project. For instance, in case of nuclear power plant construction, the relevant public is much broader than in case of construction of slaughterhouses. In the Czech practice, we can unfortunately meet the cases where affected owners in densely populated areas were defined by the range of 50 meters from the planned building (this was a case of construction of a private medical complex in the middle of residential buildings). This procedure leads to a de facto exclusion of the majority of the public concerned.

The concern of members of the public then depends on interference to their right with a respective plan or project. This regards not only property rights, but also the material and social rights or the right to a favourable environment. The public concerned should always cover also the tenants (including short-term), as was emphasized by the Compliance Committee:

“67. A tenant is a person who holds, or possesses for a time, land, a house/apartment/office or the like, from another person (usually the owner), usually for rent. An activity may affect the social or environmental rights of the tenants, especially if they have been or will be tenants for a long period of time. In that case, to a certain extent, the interests of the tenants would amount to the interests of the owners. Although the relationship of the tenant to the object is always intermediated, since tenants, even short term tenants, may be affected by the proposed activity, they should generally be considered to be within the definition of the public concerned under Article 2, paragraph 5, of the Convention and should therefore enjoy the same rights as other members of the public concerned.”146

In the Czech Republic, about 22% of households live in rented flats.147 Approximately one fifth of the population does not therefore own their property, but only rents it. The Czech Building Act expressly excludes tenants of apartments from participation in decision-making and this attitude was confirmed by the Czech Supreme Administrative Court.148 Moreover, the Supreme Administrative Court excludes tenants from the public concerned in proceedings where the Building Act does not exclude them explicitly, i.e. in area of spatial planning.149 The Supreme Administrative Court has ruled that “the tenant of real property on the area regulated by the spatial plan does not have standing to sue for abolishing of the respective spatial plan or its part”, because the rights of the tenants “are not related directly to the area (land) in question, but to the person (owner) who enabled them to use it on the base of contract”.

The second problem is a status of non-profit organizations. The Convention does not require an environmental NGO as a member of the public to prove that it has a legal interest in order to be considered as a member of the public concerned. Article 2 (5) rather deems NGOs promoting environmental protection and meeting any requirements under national law to have such an interest. In the Czech legal theory, environmental NGOs do not have such rights as the right to life, to privacy or to a favourable environment150 that could be affected, which has consequences described further.

Because of the ‘impairment of a right’ doctrine, the Czech Republic has a narrow interpretation of public concerned. The Compliance Committee concluded that the interpretation of the ‘public concerned’ is restrictive in the Czech Republic. The Czech Republic therefore fails to provide for effective public participation and access to justice.

3. Effective participation at each stage – Article 6 (3) of the Convention

Article 6 of the Convention guarantees rights to the public in the decision-making process for particular types of projects; generally in those that have or could have a negative impact on the environment. These projects are often permitted in the Czech Republic in a multilayer decision-making process (environment impact assessment - EIA, planning permissions and building permits151, etc.). An EIA finding is not a decision in itself, but a basis for subsequent spatial planning and building permitting processes. The EIA procedure is an open participatory process, whereas participation in the decision-making for the subsequent phases is limited to those members of the public that are recognized by law as parties to planning permission proceedings and building permit proceedings. The Building Act usually limits the parties to natural persons whose rights in rem are affected or likely to be affected.152 Consequently, members of the public concerned during the EIA procedure are not the same as the members of the public in the subsequent spatial planning and building permitting procedures. As a result, NGOs have limited rights to participate after the conclusion of the EIA procedure and tenants, while they may be able to participate in the EIA procedure, are not able to participate in the subsequent stages, because the law does not recognize them as parties to those procedures.

The Convention requires that in multilayer decision-making processes, as it provides under the Czech law, the right of the public concerned to participate should be guaranteed in each stage of the decision-making process.153 Therefore, the Compliance Committee notes that the environmental decision-making is not limited to the EIA process, but it also applies to subsequent decision-making process as planning permission and building permitting proceedings, as long as the planned activity has an impact on the environment. The public concerned shall have an opportunity to participate in planning permission and building permitting proceedings. Although the results of the EIA procedure are taken into account in the subsequent phases of the decision-making, members of the public shall also be able to examine and to comment on elements determining the final building decision throughout the land planning and building processes.

The Czech Republic does not provide effective participation in the decision-making procedures following the EIA process, and therefore fails to comply with Article 6 (3) of the Convention. The Committee therefore recommends the Czech Republic to take the necessary regulatory, administrative and other measures to ensure that all individual members of the public concerned, including tenants and non-governmental organizations that meet the requirements of Article 2 (5) of the Convention, have right to effectively participate and provide comments throughout the decision-making process subject to Article 6 of the Convention.

4. Authorities take due account of the outcome of public participation in the decision – Article 6 (8) of the Convention

The Convention provides for the obligation of public authorities to properly take into account the outcome of the public participation in the decision-making process. As described above, participation in the Czech Republic is fairly extensive by the EIA. However, the public comments on the EIA process are not taken into account in subsequent proceedings (mainly land-use and building permit) as the outcome of the EIA is not objectively binding and a part of public concerned cannot attend follow-up stage of process and cannot require consideration of its comments.

In light of the above described facts, the Compliance Committee believes that the Czech Republic does not fulfil the requirements set out in Article 6 (8) of the Convention, because of the fact, that it fails to ensure that results of public participation are duly taken into account in decision making.

Furthermore, the Compliance Committee points out that under Article 6 (7) of the Convention the public shall have the right to submit any comments, information, analyses or opinions that are relevant to the project, including their view on the admissibility aspect of the project and compliance with environmental law. It does not, therefore, have to be only a comment on the impact on the environment.

5. Access to justice – locus standi – Article 9 (2) of the Convention

Under the Czech law, the decisions may be sued primarily by the so called interested parties that participated in the process in which the decision was issued; typically property owners. Because the part of public concerned has not the right to participate in the proceedings, this group also does not have any right to sue decisions (e.g. NGOs or property tenants regulated by a spatial plan cannot sue for annulment of the spatial plan154).

The Compliance Committee recalls its previous findings,155 which states that although the Parties to the Convention have the discretion in determination of scope of the public with the right to access to justice, this determination must be consistent "to enable the public concerned wide access to justice within the scope of the Convention." Therefore, the exercise of this discretion of the Parties to the Convention cannot interpret these criteria in a way that would significantly narrow the locus standi.

The Compliance Committee notes that if Czech courts systematically interpret the provisions of § 65 of the Administrative Procedure Code in such a way that the "right" that "was nullified or impaired" in administrative proceedings apply only to property rights and may not contain any other rights or interests of the public in relation to the environment (including the rights of tenants), then such action may prevent general access to justice and be in breach of Article 9 (2) of the Convention. However, this violation cannot be stipulated because of the lack of documented evidence of judicial case law.

With regard to locus standi of environmental NGOs, the Compliance Committee notes that the Czech law is not entirely clear and consistent. What is clear is that NGOs cannot participate during all stages of procedures. The Compliance Committee believes that this feature of the Czech legal order restricts the rights of non-governmental organizations in the approach to review procedures of final decisions authorizing implementation of projects, such as building permits. In this context, the Party does not comply with Article 9 (2) of the Convention. The Committee therefore recommends the Czech Republic to take the necessary regulatory, administrative and other measures to ensure that non-governmental organization meeting the requirements of Article 2 (5) have the right to review any procedures subject to Article 6 of the Convention.

6. Access to justice – substantive review of a decision – Article 9 (2) of the Convention

As regards the access to the courts in the Czech Republic, each applicant has to demonstrate that his or her rights are affected (so-called ‘impairment of a right’ doctrine). Individuals have both procedural and substantive rights; the substantive rights may include also rights or interests relating to the environment. According to settled case-law,156 non-profit organizations as legal persons do not have the right to a healthy environment; they have only procedural rights that may be affected. This practice reduces the status of non-profit organizations before the courts, because before administrative courts non-profit organizations can only enforce their procedural rights applicable to administrative proceedings and not the substantive rights.

The Compliance Committee noted that the access to courts under the Convention covers both substantive and procedural legality. Under the Czech law, an individual may request a review of the process and the limited substantive legality of a decision under Article 6 of the Convention, and non-governmental organizations may request only a review of a procedural legality of decisions. In the case of limited rights of NGOs to initiate a review procedure only for breaches of procedural rights, the Compliance Committee notes that the Czech Republic does not comply with Article 9 (2) of the Convention.

Therefore, the Compliance Committee recommends that the Czech Republic shall take the necessary regulatory, administrative and other measures to ensure that non-governmental organization meeting the requirements of Article 2 (5) of the Convention have the right to review any procedures subject to Article 6 of the Convention due to its procedural but also substantive legality.

7. Judicial review of EIA screening conclusions – Article 9 (2) of the Convention

The Compliance Committee then discussed separately the judicial review of the screening conclusions of the EIA proceedings. The Convention requires in Article 6 (1) (b) that each Party, including the Czech Republic, shall determine whether the project, which is outside the scope of Annex I, and which may have a significant impact on the environment, falls under the provisions of Article 6 of the Convention and shall decide whether it will be subject of the Convention or not. Under the Czech law, these decisions are made in practice through EIA screening conclusions. The Supreme Administrative Court has ruled that “Article 9 of the Aarhus Convention shall not be interpreted in a way that it requires separate review of any decision, act or omission in the scope of permitting the activities subject to Article 6 in a separate review procedure” and that “it is sufficient if such acts are subject to the review procedure at the stage when they can infringe the subjective rights of the affected persons.”157 In addition, the Court has stated that in general there is no need for the screening conclusion to be examined separately from the subsequent permits and that the EU law leaves it to discretion of its Member States to decide at what stage the decisions, acts or omissions can be challenged.158

The Compliance Committee states that the access to justice includes necessarily also decisions whether the project is subject to the Convention or not. Therefore, members of the public concerned shall have access to a review procedure to challenge the legality of the outcome of an EIA screening process.

8. Judicial review of omissions – Article 9 (3) of the Convention

Article 9 (3) of the Convention stipulates the right of the public to review any acts or omissions by private persons and public authorities which contravene provisions of national environmental law. It is enough to claim that such a violation has occurred, and there may be any violation of law relating to the environment in a broader sense (noise, health, etc.).159 The criteria for locus standi under Article 9 (3) of the Convention cannot be so severe as to effectively bar all or almost all environmental organizations or members of the public to challenging acts of omissions under this paragraph.160 The Compliance Committee considered in this respect three topics: Atomic Act, noise exception permits and spatial plans.

The Compliance Committee found a violation of Article 9 (3) of the Convention in the case of noise exception permits and spatial plans. If an operator exceeds a certain noise limit prescribed by law, the members of the public in the Czech Republic cannot participate in decision-making about this exception and ask for a judicial review of noise exception permits against the operator (private person) or of omissions of a public authority that had to oversee compliance with the law.161 In the case of land-use plans, a considerable portion of the public, including NGOs, cannot challenge their issue in contravention of urban and land-planning standards or other environmental protection law. The common interpretation of locus standi in the Czech Republic gives the right of access to justice only to applicants and owners of neighbouring properties, eliminating tenants of the property or NGOs.

The Committee noted that the breach of Article 9 (3) of the Convention for the management of the Nuclear Act162 had not been sufficiently established.163 However, the Compliance Committee adds that if the locus standi to bring an action on the operation of nuclear authorizations is indeed limited for the reason that public participation is limited, then there are serious concerns of the Compliance Committee of the failure not only of Article 9 of the Convention, but also Article 6 of the Convention.

9. Minimum standards applicable to access to justice procedures — suspensory effect and injunctions – Article 9 (4) of the Convention

The communicant – EPS – also made allegations that proceedings before Czech courts take a very long time, while the criteria for granting injunctive relief of suspensory effect are interpreted and implemented in a very limited way. This constitutes non-compliance with Article 9 (4) of the Convention which requires effective judicial protection.164 Pending the decision on the complaint, however, there was a change in legislation (new conditions for granting suspensory effect165) as well as a shift in the case law (see e.g. judgment of the Supreme Administrative Court166 stressing that the courts should grant suspensory effect if they are requested by the public concerned in judicial proceedings relating to environmental protection, to avoid that at the time the court will decide the project will be already implemented).

Therefore, the Committee concluded that the breach of Article 9 (4) of the Convention has not been sufficiently proven.


5.3 Other Czech cases

Besides the above mentioned communication of the EPS, also two other communications from the Czech Republic have been submitted to the Compliance Committee. These communications cover specific cases. They illustrate the most serious cases of environmental decision-making in the last years in the Czech Republic very well. The first communication concerned the EU Emission Trading System.167 In the EU Emission Trading System, new rules apply since 2013, according to which emission allowances are mainly purchased in auctions. However, the Czech Republic applied for an exemption – a possibility to allocate a certain number of allowances free-of-charge and prepared and submitted the documents required by the European Commission - the National Investment Plan. The National Investment Plan has to provide for investments in retrofitting and upgrading of the infrastructure and clean technologies, as well as for the diversification of the country energy mix and sources of energy. The communicant claimed that in course of the preparation and adoption of the National Investment Plan the Czech authorities have failed to comply with Article 7 of the Aarhus Convention (in conjunction with applicable provisions of Article 6, para. 3, 4, and 8) in providing for the public participation during the preparation of plans and programs relating to the environment.

The second communications concerned the Nuclear Power Plant Temelin.168 In this case, a German citizen complained about discrimination based on nationality during the public hearing in EIA proceedings. The complainant pointed out the lack of organizational information before public hearing and also the distance of place of public hearing.


6.  Poland The Aarhus Convention in the Polish Legal System


6.1 Introduction

The Aarhus Convention was ratified by Poland on the basis of previous consent contained in the parliamentary act passed on 21 June 2001 on ratification of this Convention169 and published in the Polish Journal of Law in 2003.170

According to Article 91 part 2 of the Polish Constitution passed on 2 April 1997, an international convention ratified with previous consent contained in the act has a priority over an act, if the act is not in concordance with the Convention. In this way the Aarhus Convention has the second place in the hierarchy of sources of law, after the Constitution, but before an act. It does not, however, mean that the legislation on the public participation in environmental matters began only after the Aarhus Convention. On the contrary, the basis had been already prepared before; however, it must be distinguished between the possibility to participate in administrative proceedings belonging to civil society organizations on one hand and the general public participation on the other hand.


6.2  Participation of Civil Society Organizations According to the Code of Administrative Procedure

This possibility appeared on 1 January 1961, when the Code of Administrative Procedure,171 adopted on 14 June 1960 and amended many times, entered into force.172 Article 28 of this Code in the primary version provided:

Article 28. An organ of the state administration provides a civil society organization with rights belonging to the party in administrative proceedings concerning another person, if that participation is justified by statutory aims of this organization and if public interest requires it. A civil society organization, which was not admitted to the proceedings, may submit a complaint.

The text of this Article obtained new number 31 and a new content. Article 31 in binding version states:

Article 31. § 1. A civil society organization may in a matter concerned another person demand for:

1) instituting administrative proceedings,

2) participation in proceedings

if it is justified by statutory aims of this organization and if it is in public interest.

§ 2. If the organ of public administration evaluates the demand of the civil society organization as justified, decides about instituting proceedings or about participation of this organization in the proceedings. The civil society organization may submit a complaint against refusal to institute the proceedings or to admit its participation.

§ 3. Civil society organizations participate in the proceedings with rights belonging to a party.

§ 4. The organ of public administration, which initiated the proceedings in a matter concerning another person, shall inform about it the civil society organization, if it estimates that the civil society organization may have an interest to participate in this proceedings because of its statutory aims and if it is in public interest.

§ 5. A civil society organization, which does not participate in the proceedings with rights belonging to the party, may, with a consent of the organ of public administration, submit its opinion in the matter, prepared by its statutory organ.

This Article was and in some cases still may be a legal basis for participation of civil society organizations in administrative proceedings in environmental matters. However, the legislation in the 1980s and in the first decade of the XXI century has created a special new basis for civil society (later ecological) organizations just in the environmental matters.

Nevertheless, the sources of these provisions must be searched in the amendment of the former Polish Constitution.


6.3 Constitution of the Polish People’s Republic after 1976

The Constitution of the Polish People’s Republic adopted on 22 July 1952 did not, of course, contain any provisions concerning environment or nature protection. This situation changed on 10 February 1976, when the amendment of the Constitution was passed. This amendment introduced into its text two new provisions directly concerning the environmental protection:

–  Article 12 part 2, according to which the Polish People’s Republic was obliged to ensure protection and rational shaping the natural environment, which was a nationwide good,

–  Article 71, according to which citizens of the Polish People’s Republic had a right to enjoy the values of the natural environment and a duty to protect it.

In this way the environmental protection was introduced into sphere of the state obligations (Article 12) as well as the citizens’ rights (Article 71, first sentence) and duties (Article 71, second sentence).

The right to enjoy the values of the natural environment was a subject of significant interest in the Polish legal doctrine. Two main interpretations were created. According to the first one, it meant a right to a sound (healthy) environment without pollution exceeding admissible limits as well as to enjoy the beauty of natural areas and objects.173 According to the second one, this right meant first of all (if not exclusively) a right to enjoy the values of valuable landscape. The core of this right was an access to national and landscape parks, to forests and green spaces and to open waters.174


6.4  Participation of Civil Society Organizations According to the Environmental Protection Act 1980

On 1 September 1980, the first Polish Environmental Protection Act, passed on 31 January 1980, entered into force.175 The preamble of this act proclaimed, that one of its aims was to create conditions for realization of citizens’ right to versatile enjoyment of the values of the environment. This idea had to be introduced first of all by activities of civil society organizations.

This act devoted a special Article 100 to civil society organizations having an interest in environmental protection because of their subject of activity; in this article the act:

1) empowered such organizations to demand:

a) organs of state administration to use legal instruments in order to remove environmental danger,

b) courts to initiate civil proceeding for abandonment from infringements of environmental protection on a defined place and for restoration of the previous state or repairing damages and for a ban or limitation of activities threatening the environment,

2) obliged an organ of state administration, which decided on localization or place of building projects with a significant impact on the environment to inform about the prepared projects civil society organizations corresponding to subject of their activity; civil society organizations could submit their remarks and proposals, the organ was obliged to examine them and to inform organizations about the way of dealing with them.

The most important amendment of Article 100 of the Environmental Protection Act was made by the act passed on 29 August 1997 amending this Act and some other acts.176 After this amendment the tasks of civil society organizations in localization and building proceedings significantly increased. The principles were as follows:

1) Organs of the public administration deciding on:

a) conditions for building and arranging an area,

b) building permits

were obliged to inform about prepared projects before making a decision concerned with projects harmful to the environment or human health or potentially worsening the state of the environment. Lists of such projects were established by regulations. Auxiliary entities of local government bodies and civil society organizations had the right to be informed in the scope respective to the subject and place of their activity. Such entities and organizations could submit their remarks and proposals within 30 days;

2) an organ of the public administration was obliged to examine submitted remarks and proposals as well as to inform about the way of dealing with them,

3) auxiliary entities of local government bodies and civil society organizations corresponding to subject and place of their activity could participate in administrative proceedings connected with the environmental protection with rights belonging to the party,

4) organs of public administration obliged to inform about such projects were also obliged to lead the list of civil society organizations, which – correspondingly to their objectives – had submitted demands to obtain such information.

The day of entry into force of this amendment – 1 January 1998 – was the “first apogee” of rights belonging to civil society organizations having interest in environmental matters.


6.5 Environmental provisions in the new Polish Constitution

On 17 October 1997 the Constitution of the Polish Republic, adopted on 2 April 1997, came into force. This Constitution took into account the environmental protection in several provisions, namely:

–  according to Article 5, the Polish Republic ensures the protection of the environment in concordance with the principle of sustainable development,

–  according to Article 31 part 3, constitutional rights and freedoms may be restricted in order to protect the environment, if these restriction are introduced on the basis of an act, they are necessary in the democratic state and if they do not violate essence of the rights or freedoms,

–  according to Article 68 part 3, public authorities are obliged to prevent effects of environmental degradation, which are harmful to human health,

–  according to Article 74 part 1, public authorities lead politics ensuring ecological safety for present and future generations,

–  according to Article 74 part 2, the environmental protection is an obligation of public authorities,

–  according to Article 74 part 3, everyone has a right to information about the state of the environment and its protection,

–  according to Article 74 part 4, public authorities support citizens’ activities for protection and improvement the state of the environment,

–  according to Article 86, everyone is obliged to care about the state of the environment as well as he or she bears responsibility for any deterioration of this state caused by them; the principles of that responsibility must be defined by an act.

It must be stressed out that the only constitutional environmental right is the right to information about the environment, its state and protection of it. The constitutional legislator has proclaimed neither the right to enjoy with values of the natural environment (according to a pattern of the Constitution 1952, amended in 1976) nor the right to a healthy (sound) environment. As one of the members of the Constitutional Commission explained, this Commission wanted to reduce constitutional provisions connected with the environmental protection to a minimum, but make them directly enforceable.177

The right to the environmental information (Article 74 part 3 of the Constitution) may be fulfilled in limits defined by an act. The state’s obligation to support citizens’ activities for environmental protection (Article 74 part 4 of the Constitution) may be used to the ecological organizations too, but it is only a programmatic provision.178


6.6  Public Participation and Ecological Organizations after the Great Reform of Environmental Law

On 1 October 2001, the fundamental act adopted on 27 April 2001 – the Environmental Protection Law179 entered into force; it was many times amended.180

This act in primary version introduced – as the European Law demands – procedures of the environmental impact assessment concerned with:

a) politics, strategies, plans and programs,

b) projects

completed by procedures of transfrontier assessment.

In connection with them, the act in primary version contained provisions concerning access to information about the environment and its protection (Articles 19-24) and public participation in proceedings in environmental matters (Articles 31-39).

The Environmental Protection Law defined a term “ecological organization” as a civil society organization, whose statutory aim is environmental protection (Article 3 point 16).

A category “proceedings with public participation” included:

1) procedures in matters assessment of politics, strategies, plans and programs,

2) administrative proceedings concerning projects, if during them an environmental impact statement had been prepared,

3) preparing an outside operational-protection plan for a case of an industrial accident.

A procedural situation of an ecological organization was regulated in Article 33 part 1 of the Environmental Protection Law. According to it, if an ecological organization with a relevant place of activity submits its application to participate in a defined proceedings enabling public participation, it shall participate in it with rights belonging to a party; provision contained in Article 31 § 4 of the Code of Administrative Procedure shall not apply. This last sentence meant, that an organ of the public administration had not been obliged to inform ecological organizations about proceedings, they had to learn themselves about the proceedings and to submit desires to participate in it.

In comparison with the previous legal state, the rights of social (ecological) organizations were essentially decreased.

The next development of the legislation 2003-2007 went in direction aiming at restriction of the rights belonging to ecological organizations:

1. The act passed on 27 March 2003 on the amendment the Building Law181 excluded using Article 31 of the Code of Administrative Procedure in building permit proceedings,

2. The act passed on 18 May 2005 on the amendment of the Environmental Protection Law182 made the environmental impact assessment an independent procedure, which then became an autonomous procedure ending in a form of a decision on environmental conditions of a consent for realization of a project. Simultaneously, this amendment introduced two significant changes concerning the ecological organizations:

a) It excluded application of Article 31 of the Code of Administrative Procedure in proceedings in matters of decisions on environmental conditions of consents for realization of projects,

b) It made previously submitting remarks and proposals to be a new condition for participation of ecological organizations on the basis of Article 33 of the Environmental Protection Law.

3. The act passed on 26 April 2007 on the amendment the Environmental Protection Law183 changed once again Article 33 of the Environmental Protection Law in the way, that it introduced a new part 1a. According to this part an announcement of an ecological organization about its intention to participate in proceedings must have been done simultaneously with submitting remarks and proposals. An announcement after remarks and proposals was ineffective, which meant that lateness with announcement of the intention to participate closed the opportunity to participate.

The above mentioned act, passed on 26 April 2007, also excluded water permit proceedings by using Article 31 of the Code of Administrative Procedure.

Finally, it may be said, that the legislation in early years of XXI century has been gradually reducing rights belonging to civil society organizations having an interest in environmental protection by:

1) exclusion using Article 31 of the Code of Administrative Procedure in the matters of:

a) building permits,

b) decisions on conditions of consent for realization projects,

c) water permits,

2) adding new restricting conditions to Article 33 of the Environmental Protection Law.

This direction of legislation could cause serious doubts, if it was consistent with international law (the Aarhus Convention) and European Law.


6.7  Public Participation on the Basis of the Act Adopted on 3 October 2008

On 15 November 2008 the Act on Access to Information on Environment and its Protection, Public Participation in Environmental Matters and Environmental Impact Assessment, adopted on 3 October 2008, entered into force.184

This Act was passed under direct influence of the Aarhus Convention. The legislator took out three horizontal instruments from the fundamental Environmental Protection Law:

1) Access to information,

2) Public participation,

3) Environmental impact assessment

and made an autonomous act of them.

The structure of this act is as follows:

Chapter I. General provisions (Articles 1-7).

Chapter II. Access to information about the environment and its protection (Articles 8-28).

Chapter III. Public participation in environmental matters (Articles 29-45).

Chapter IV. Strategic impact assessment (Articles 46-58).

Chapter V. Environmental impact assessment and assessment of impact on Natura 2000 (Articles 59-103).

Chapter VI. Transfrontier impact assessment (Articles 104-120).

Chapter VII. General Director for Environmental Protection and Regional Directors for Environmental Protection (Articles 121-136).

Chapter VIII. Amendments of other provisions and final provisions (Articles 137-174).

This act regulates the access to information and general public participation exactly according to the requirements of the Aarhus Convention. In particular:

–  According to Article 4 of this act, everyone has the right to information about the environment and its protection on conditions defined by this act; this principle has been developed in Articles 8-28,

–  According to Article 5 of this act, everyone has the right to participate – on conditions defined by this act – in every procedure demanding public participation,

–  According to Article 29 of this act, everyone has the right to submit remarks and proposals in every procedure demanding public participation.

Ecological organizations are especially privileged in these provisions; they have not only the right to participate in administrative procedures, but also to initiate a judicial procedure in favour of environmental protection. The most important provision concerned with ecological organizations is Article 44 of this act, which states:

Article 44. 1. Ecological organizations, which, invoking on their statutory aims, submit a wish to participate in proceedings demanding public participation, participate in it with rights belonging to the party.

2. An ecological organization may appeal to a higher instance against any decision passed in proceedings demanding public participation, if it is justified by its statutory aims also in a case when it did not participate in the proceedings demanding public participation before an organ of the first instance; this appeal is unequivocal with submitting a wish to participate in the proceedings. The ecological organization participates before the higher instance with rights belonging to the party.

3. An ecological organization may lodge a complaint in the administrative court against any decision passed in proceedings demanding public participation if it is justified by its statutory aims also in a case when it did not participate in administrative proceedings demanding public participation.

4. Against the refusal to admit to proceedings, the ecological organization may submit a complaint.

The term “proceedings demanding public participation” means proceedings concerned with projects according to Annexes to the EIA Directive 2011/92/EU, but only if in the proceedings an environmental statement has been prepared.


6.8 Conclusion

Article 44 of the act passed on 3 October 2008 means the “second apogee” of rights belonging to ecological organizations in administrative proceedings demanding public participation in environmental matters, because:

–  The only requirement for an ecological organization is an interest in environmental protection according to a statute of such organization,

–  An ecological organization may be without legal subjectivity, it may be an ordinary association even created ad hoc,

–  An ecological organization is not obliged to prove local interest,

–  It is not a condition to submit previously remarks or proposals,

–  An ecological organization may begin its procedural activity with an appeal against any decision even if it did not participate in the proceedings in the first instance; it may also begin with complaint to the administrative court even if it participated in the proceedings neither in the first nor in the second instance.

It must be added, that even an environmental impact statement has not been prepared, that means, that conditions of Article 44 of this act do not exist, an ecological organization may participate on the basis of Article 31 of the Code of Administrative Procedure.

These wide possibilities belonging to ecological organizations on the basis of Article 44 of the act passed on 3 October 2008 are criticized. In particular, access to justice without previous participation in administrative procedure is evaluated as a controversial one, because it means a groundless exception from general rules.185

In practice, some ecological organizations evidently abuse their rights. These rights are used to aims, which have nothing in common with environmental protection. In extreme cases they are misused to extort from investors some pecuniary performance in compensation for abandoning their procedural activities. These cases are called “eco-extortion money” cases.186 As a counteraction, the Ministry of Environment has prepared a draft of an amendment in order to restrict rights belonging to ecological organizations. According to it an ecological organization must be active in the field of environmental protection at least 12 months before participation in an administrative procedure. Nevertheless, this solution causes a question if it will be in concordance with the Aarhus Convention.


7.  Slovak Republic Implementation of the Aarhus Convention – Slovak Perspective and Vision


7.1 Introduction

The Aarhus Convention entered into force in the Slovak Republic on 5 March 2006. The Aarhus Convention became a part of the Slovak national legal system, being published in the Collection of Acts of the Slovak Republic as item No. 43/2006. The agency responsible on the national level for implementation of the Aarhus Convention is the Ministry of the Environment of the Slovak Republic. The Slovak Republic ratified also as one of the first parties The Protocol on Pollutant Release and Transfer Registers (on 1. 4. 2008) as well as the amendment on the Convention on public participation in decisions on the deliberate release into the environment and placing on the market of genetically modified organisms (GMOs) (on 1. 4. 2008).

Resulting from the obligations set by the Aarhus Convention, until now the Slovak Republic has submitted three Implementation reports – in 2008, 2011 and 2012.187

The first national report on the Aarhus Convention was sent to the Secretariat in February 2008, the second national implementation report in May 2011. The third national implementation report was submitted in November 2012 and was prepared under the obligations of the Slovak Republic as the Party to the Aarhus Convention. The abovementioned report was prepared in accordance with the decision IV/9e on compliance by the Slovak Republic, registered under reference no. ECE/MP.PP/2011/L.16, endorsed and adopted by Parties to the Aarhus Convention at the fourth session of the Meeting of the Parties to the Aarhus Convention on 27 June – 1 July 2011 in Chisinau (Moldavia). In this regard it is necessary to mention that the last report was connected with the case ACCC/C/2009/41/Slovakia concerning public participation in the decision-making for the construction of the Mochovce Nuclear Power Plant (to be analysed in detail further).


7.2  Problems of Implementation of the Aarhus Convention Within the Slovak Law and Relevant Case Law

7.2.1 Aarhus Convention as a Part of the Slovak Legal Order

When analysing, how the Aarhus Convention is being implemented into the Slovak legal order, analytical approach can be used. By using this approach it will be examined, how the individual pillars of the Aarhus Convention are implemented into the Slovak law.

Taking into consideration the Slovak legal order in its full complexity, it is needed to mention that the implementation of the Aarhus Convention into the Slovak law had gone its way and had taken longer time. As a result it can be seen, that each pillar of the Aarhus Convention is being implemented into various Slovak acts.

The first pillar of the Aarhus Convention, which declares the right to access to environmental information, had been implemented into two Slovak acts:

1. Act 211/2000 on Free Access to Information as amended, amending some other Acts (Information Act);

2. Act 205/2004 on Collecting, Keeping and Distributing Information on the Environment, amending some other Acts.

The Information Act is important in the Slovak legal environment, as it codifies the right of citizens to access to environmental information. The importance of the second act, namely the Act 205/2004 on Collecting, Keeping and Distributing Information on the Environment, is especially in that, that this act represents an implementation of the Directive 2003/4/ES of the European Parliament and of the Council on public access to environmental information and repealing Council Directive 90/313/EEC.

The second pillar of the Aarhus Convention, declaring public participation in environmental decision making, is currently an inherent part of the Slovak law by having been implemented into following Slovak acts:

1. Act 17/1992 on the Environment, as amended;

2. Act 543/2002 on Nature and Landscape Protection, as amended;

3. Act 24/2006 on Environmental Impact Assessment, as amended;

4. Act 245/2003 on Integrated Pollution Prevention and Control (IPPC) and Amending Some Other Acts, as amended;

5. Act 359/2007 on Prevention and Remedy of Environmental Damage and Amending Some Other Acts, as amended.

By adopting the Acts 24/2006 on Environmental Impact Assessment, as amended and the Act 245/2003 on Integrated Pollution Prevention and Control (IPPC) and Amending Some Other Acts, as amended the Slovak Republic fulfilled its obligation towards the EU environmental law also in that sense, that both those acts represent an implementation of the Directive 2003/35/EC of the European Parliament and of the Council providing for public participation in respect of the drawing up of certain plans and programmes relating to the environment and amending with regard to public participation and access to justice.

The third pillar of the Aarhus Convention, declaring access to justice, was implemented into following Slovak acts:

1. The Constitution of the Slovak Republic 460/1992, as amended;

2. Act 71/1967 on Administrative Procedure, as amended (Administrative Rules);

3. Act 372/1990 on Infringements, as amended.

After previous detailed analyse it can be clearly seen, that the Aarhus Convention is currently an essential part of the Slovak law. Nevertheless, despite the full implementation of the Aarhus Convention into the Slovak legal order, legal and especially practical problems still occur. Moreover, with regard to cases, which will be analysed further, resulting out of practical application of implemented Aarhus Convention in Slovak legal environment, the main problematic area seems to be the area of public participation in decision making.

Most important changes in law and amendments of acts, which have occurred in relation with the implementation of the Aarhus Convention in the Slovak legal order, were the following amendments:

1. Amendment of the Act 543/2002 on Nature and Landscape Protection:

The amendment has been in force since 1. 12. 2007. It brought an important change in Article 82 paragraph 3 of this Act. The most important change which was brought by this amendment was a change in position of civil associations dealing with nature and landscape protection for a period of at least one year, which have notified their participation in the administrative procedure in a written form in accordance with the Act, from a proceeding stakeholder to a participating person (Article 15 of Administrative Rules).

According to this amendment, a participating person according to the Administrative Rules and according to the Civil Legal Procedure is not entitled to submit an appeal against a decision of a nature protection body according to this act, to submit a draft for renewal of the procedure, or to bring a legal action to review the decision of the administrative body by a court.

The amendment allows for participation in procedures according to this act also for other associations established pursuant to other legal instruments, e.g. the interest associations of legal entities established according to the Slovak Civic Code in a position of a participating person.

2. Amendment of the Act No. 24/2006 Coll. on Environmental Impact Assessment:

The amendment of the Act No. 24/2006 Coll. on Environmental Impact Assessment was carried out by the amendment No. 145/2010 amending, inter alia, Article 24 defining the term “public interested”. The amendment has been in force since 1. 5. 2010. It brought an important change in Article 24 of this Act.

The position of public has significantly changed by this amendment. Under the requirements prescribed, natural persons, a civil group, a civil association or NGOs supporting the environment protection can become a party to the proceeding within the subsequent approval procedure. So far such persons have acted as a person concerned, which has thus significantly strengthened the right of public to participate in the decision-making process (e.g. the right to file for remedy).

7.2.2 Relevant Slovak Case Law

As was already mentioned above, most problematic area within the implementation of the Aarhus Convention seems to be the area of public participation in decision making. Therefore, two most important cases related to public participation in decision making will be analysed in further part.

7.2.2.1 “VLK” Case

Case C – 240/09 Lesoochranarske zoskupenie “VLK” (Association for protection of environment “Wolf”, hereafter only as “VLK”) vs. Ministry of the Environment of the Slovak Republic (8. 3. 2011) was the most important case regarding public participation in decision making. The case which started as a case at a national level, but was later brought also by the Slovak highest court before the Court of Justice of the European Union (hereafter only as “CJEU”) for a reference for preliminary ruling. This case is thus not only important for the Slovak law in the meaning of a correct implementation of the Aarhus Convention into the future, but its sense is especially in that the case is of legal importance also for other EU member states.

Important facts of the proceeding before the Slovak courts

Legal basis can be found in the following Slovak acts:

Article 82(3) of Law No 543/2002 on the Protection of Nature and the Countryside, as amended, (zákon č. 543/2002 Z.z. o ochrane prírody a krajiny), which applies to the dispute in the main proceedings; an association having legal personality is to be regarded as a ‘participant’ in administrative proceedings, within the meaning of that provision, if, for at least one year, it has pursued the objective of protecting nature and the countryside, and it has given a written notice of its participation in those proceedings within the period prescribed in that Article. The status of ‘participant’ confers on it the right to be informed of all pending administrative proceedings relating to the protection of nature and the countryside.

Article 15a(2) of the Code of Administrative Procedure (Správny poriadok); ‘a participant’ is entitled to be informed that administrative proceedings have been initiated, to have access to files submitted by the parties to the administrative proceedings, to attend hearings and on-the-spot inspections, and to produce evidence and other information on the basis of which the decision will be taken.

Article 250(2) of the Code of Civil Procedure (Občiansky súdny poriadok); any natural or legal person who/which claims that his/its rights, as a party to the administrative proceedings, have been prejudiced by the decision taken or by the procedure followed by the administrative authority is to have the status of an applicant. Any natural or legal person not appearing at the administrative proceedings and whose presence, as a party to the proceedings has been requested, may also be an applicant.

Article 250(m) of the Code of Civil Procedure; persons having the status of parties to the proceedings are those who were parties to the administrative proceedings and the administrative body whose decision is to be reviewed.

Regarding the dispute in the main proceedings before the Slovak courts, following facts are important:

1. “VLK” was informed on the initiation of a number of administrative proceedings brought by various hunting associations or other persons concerning the grant of derogations to the system of protection for species such as the brown bear, access to protected countryside areas or the use of chemical substances in such areas.

2. “VLK” applied to the Ministry of the Environment of the Slovak Republic (hereafter only as “Ministry“) to be a ‘party’ to the administrative proceedings concerning the grant of those derogations or authorisations and relied on the Aarhus Convention for that purpose. Subsequently, the Ministry rejected the request brought by “VLK”188 as well as an administrative appeal subsequently brought by the “VLK” against that rejection189.

3. “VLK” then brought a contentious appeal against the two decisions at the District Court of Bratislava, arguing in particular that the provisions in Article 9 (3) of the Aarhus Convention had a direct effect. The District Court of Bratislava decided on the matter the same way, as the Ministry.190

4. Subsequently “VLK” brought an appeal against the decision of the District Court of Bratislava at the Highest Court of the SR. The Highest Court of the SR decided to stay the proceedings and refer questions to the CJEU for a preliminary ruling.

Important facts of the proceeding before the CJEU:

As mentioned above, judgment of the CJEU on the case C 240/09 was issued as a reference on preliminary ruling under Article 234 EC from the Highest Court of the Slovak Republic. The basis of this case was the interpretation of Article 9 (3) of the Aarhus Convention.

Reference has been made in proceedings between Lesoochranáske zoskupenie VLK, an association established in accordance with Slovak law whose objective is the protection of the environment, and the Ministry of the Environment of the Slovak Republic, concerning the association’s request to be a ‘party’ to the administrative proceedings relating to the grant of derogations to the system of protection for species such as the brown bear, access to protected countryside areas, or the use of chemical substances in such areas.

Regarding the judgement in this matter, the CJEU ruled, that:

“Article 9 (3) of the Convention on access to information, public participation in decision-making and access to justice in environmental matters approved on behalf of the European Community by Council Decision 2005/370/EC of 17 February 2005 does not have direct effect in European Union law. It is, however, for the referring court to interpret, to the fullest extent possible, the procedural rules relating to the conditions to be met in order to bring administrative or judicial proceedings in accordance with the objectives of Article 9(3) of that convention and the objective of effective judicial protection of the rights conferred by European Union law, in order to enable an environmental protection organisation, such as the Lesoochranárske zoskupenie, to challenge before a court a decision taken following administrative proceedings liable to be contrary to European Union environmental law.”

This judgement was of a crucial importance for the further proceeding in the Slovak Republic. Under the influence of this ruling, the Highest Court of the SR decided on the case191 and granted to “VLK” the status of the ‘participant’ in administrative proceedings.

The importance of this judgement on the Slovak level as well as on the European level is clear. It can be also very well shown by the press release, which appeared on the “VLK” web page after the final decision on the case before the Highest Court of the SR, where the “VLK” stated: “We won for the Europe the obligation to comply with the Aarhus Convention”.192

7.2.2.2 “Mochovce” Case

The Case ACCC/C/2009/41/Slovakia - public participation in the decision making for the construction of the Mochovce Nuclear Power Plant (2011) (hereafter only as “Case Mochovce Nuclear Power Plant”) was based on questions related to the public participation in decision making, in particular on the problem, that the public was not early and effectively enough involved in the decision process of building the 3rd and 4th part of the Mochovce Nuclear Power Plant. In 2008, the Slovak Nuclear Regulatory Authority decided about a change of the building approval for the Mochovce Nuclear Power Plant and de facto issued the approval for final building of its 3rd and 4th part.

The most problematic point in this regard was that the original approval for building the Mochovce Nuclear Power Plant was from 1986. At that time and that political regime the Slovak law did not allow (or count with) consultations with public on matters related to environmental protection, which is from the current view contrary to the principles of the Aarhus Convention.

The Slovak Republic was recommended to review its legal framework so as to ensure that early and effective public participation is provided for in decision-making when old permits are considered or updated or the activities are changed or extended, compared to previous conditions, in accordance with the Convention.

On the fourth session of the Meeting of the Parties to the Aarhus Convention the Slovak Republic was invited to submit a progress report to the Compliance Committee on 1 December 2011 and an implementation report on 1 December 2012 on achieving the abovementioned recommendation, which the Slovak Republic fulfilled on time.

The Slovak Republic has taken the recommendations of the fourth session of the Meeting of the parties to the Aarhus Convention into serious consideration and has made important changes in legislation in this regard.

Subsequent changes in Slovak law and acts amended were as follows:

1. Acts 287/2009, 145/2010, 408/2011 amending the Act 24/2006 on Environmental Impact Assessment;

2. Act 117/2010 amending the Act 543/2002 on Nature and Landscape Protection;

3. Act 350/2011 amending the Act 541/2004 on Peaceful Use of Nuclear Energy (Atomic Act).

The most important changes in this regard were the amendments of the Act 24/2006 on Environmental Impact Assessment.

The objective of all these amendments was to harmonize the rights of the public concerned with the European legislation and relevant international conventions. The amendments specified more precisely the term of the public concerned both for natural and legal persons. The restricting condition has been dismissed, as well as the spectrum of administrative proceedings, where a civic initiative, a civic association and non-governmental organizations can be a party to subsequent permitting procedure, has been extended.
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7.3 Conclusion: Slovak Vision Into the Future: Where Are We Going?

When speaking about the implementation of the Aarhus Convention in the Slovak Republic, it can said be without any doubt, that the Aarhus Convention is now fully implemented into the Slovak legal order. The Slovak Republic has adopted all necessary amendments of respective laws; despite that, problems still occur and rules, which have been set, do not have the intended real effect in practice. Therefore, the question remains whether the implementation is in some way and in certain cases only “formal” or “ineffective”. In this regard it is important to mention that changes in law and application of laws are sometimes influenced by political interests or sometimes also by political “unwillingness”. The environmental protection still represents a sensitive topic, where the interests of NGOs, other environmental organizations, as well as interests of the public are sometimes contrary to other interests (political, financial) and for most countries, it is sometimes very difficult to balance them.

In my opinion, future consequences will be displayed especially through the case law, which will further play an important role in the environmental protection. Moreover, the NGO´s and other organizations (Greenpeace, “Vlk” organization) will play an important role in the future. Nowadays they have very effective tools and will be for sure important also in the future, so that the aims intended by the Aarhus Convention will be achieved in the Slovak Republic.

This work was supported by the Slovak Research and Development Agency under the contract no. APVV-0340-10.


8.  Germany German Implementation of Article 9 (2) of the Aarhus Convention


8.1 Introduction

The Concept of German standing to sue in an administrative procedure has been in strong defence stance for the last couple of decades. The traditionally restricted access to administrative justice has been subject to criticism and passionate debates. Especially in the area of environmental law the restricted access to justice has been made co-responsible for the poor enforcement of the environmental law. In effort to fight these shortcomings the European Court of Justice (ECJ) started to mobilize individuals to sue violations of the environmental law of the European Community (EC) origin in front of national courts in order to enhance the enforcement of the environmental law. Next to this development, part of the scholars, some European as well as national institutions and non-governmental organizations (NGOs) promoting protection of the environment started to call for a public interest action that would enable environmental NGOs to bring the violation of environmental law provisions to national courts. After signing the Aarhus Convention in 1998 the process of implementation of this Convention has started and the effort to establish an environmental association lawsuit has received an emphatic support of international law. While the European Community, nowadays the European Union (EU), has signed and later also ratified the Aarhus Convention, the implementation of the Aarhus Convention became a complicated multilevel process. Nevertheless, this connection has turned out to be crucial for the successful introduction of an environmental association public interest litigation in Germany.

In the following survey, this aforementioned development will be summarized. After an introduction of the traditional concept of standing to sue in German administrative procedure (8.2), consequences of this concept to access to Justice in environmental matters will be outlined (8.3). A chapter about collective access to environmental justice will sum up the main features and problems concerning the public interest litigation in environmental matters and its development in Germany (8.4). Then, after a brief display of the provisions of Art. 9 (2) of the Aarhus Convention and its equivalent implemented in the directives of the EU (8.5), the German implementation will be introduced (8.6). The survey will continue with the preliminary ruling decision of ECJ of 12 May 2011, which declared that the German implementation is not in conformity with the EU law (8.7) and with the reaction of the German legislator for enhancement (8.8). The conclusive observations will finally make clear that even despite the recent positive developments there are no final victories in this topic and that there are still plenty of unresolved issues and problems (8.9).


8.2  Traditional Concept of Standing to Sue in German Administrative Procedure

The German access to administrative justice is in general very restricted. Administrative proceedings concentrate on the protection of a subjective individual right rather than on the objective legality of an administrative decision as it is the case for example in France.193 This system decision makes part of the German constitutional system and is enshrined in Art. 19 (4) of the German constitution - The Basic Law for the Federal Republic of Germany.194 This provision states that “any person, whose rights should be violated by public authority, may have recourse to the court.” This constitutional provision is further specified in the § 42 section 2 of the Code of Administrative Court Procedure – “Verwaltungsgerichtsordnung”, which sets down: ”Unless otherwise provided by law, the action shall only be admissible if the plaintiff claims that his/her rights have been violated by the administrative act or its refusal or omission”.195

This provision, respectively the meaning of the wording “his/her rights”, has been traditionally interpreted by courts in a very restricted manner.196 Only a violation of individual rights regulated by public law opens the court’s door to the plaintiff. The impairment of the individual right determines also the scope of the judicial control and the action is well founded just in case that such an individual right has been indeed infringed.197 It is - in line with the constitutional principle of rule of law - the task of the legislator to determine such an individual right.198 As matter of fact the standing to sue cannot be granted just because of an individual impairment.199 Next to this factual adverse effect there has to be a normative individual reference to the public law rule, which grants the plaintiff legal protection of his individual interests.200 This leads to the distinction between the rules that are designed to protect individual interests and rules designed just for the purpose of following the interests of general public. The first ones confer a legal protection of individual interests, while the objective public rules are being enacted just for the purpose of solely public interests and individuals cannot bring violation of such rules before an administrative court. The same public law rule can also be designed to protect both an individual as well as public interest. In this case or in a case of doubts about the protective purpose of the norm, violation of such a norm can be brought before a court.201

This distinction has its roots in the time of the birth of the German constitutionalism in the second half of the 19th century. At that time the civil society forced the monarch with the acts of parliament to provide regulations that would protect their own independent sphere of civil liberties from the intervention of the state power.202 This distinction is yet in the modern democratic state overcome as each act of the state authority is - in line with the rule of law principle - bound by law and all the public interest policies are to be implemented not only in interest of the general public but in favour of all the individuals as well.203 Nevertheless this doctrine of distinguishing different purposes of legal norms – the so called “Schutznormtheorie”204 – still creates the main obstacle for standing to sue in German administrative proceedings in environmental matters and enjoys almost religious significance.205

The purpose of such a narrow interpretation of the provisions on standing to sue is to preclude not only actio popularis, but any kind of public litigation or a class action that would go beyond alleging a violation of individual rights.206 The strong limited access to administrative justice is on the other hand compensated through a high density of judicial control, which safeguards the full review of the factual as well as legal respect of the case including the interpretation and application of the vague legal concepts.207


8.3  Consequences for the Access to Justice in Environmental Matters

The above mentioned concept208 applies also to environmental law and has some far going consequences for the judicial review of decisions of the public authorities that can have an impact on the quality of environment.

8.3.1 Key Role of the Substantive Law Provisions

In German administrative proceeding the substantive law plays a crucial role, while the procedural rules have - contrary to the EU law209 - more of an instrumental function.210 Therefore, in general a breach of procedural law opens no standing to sue for individuals. To be able to submit an admissible action, a substantive environmental individual right has to be impaired.

The German constitutional order does not contain any fundamental right for a favourable environment. Art. 20a of the constitution just states a very general goal to protect natural foundations of life and animals and cannot provide any subjective individual rights.211

Hence, the most of the actionable individual rights in environmental law are created through a reference to an environmental norm for protection of human health, resp. to a fundamental right to life and physical integrity that is enshrined in Art. 2 (2) of the constitution, or through a reference to violation of the fundamental property rights that are protected in Art. 14 of the constitution.212 Most of the environmental issues, resp. protective legal provisions that are subject to environmental legislation are very difficult to determine as an individual right.

8.3.2 Prevention vs. Precaution

The above mentioned distinction between the purposes of the public rule to protect individual or general public interests in environmental law is reflected in the differentiation between the measures of prevention and precaution. The environmental rules implementing the prevention principle are set up to protect the public safety against specific environmental threats. The goal of the rules implementing the precautionary principle is to prevent degradation of the environment that could at some point in the future lead to such a specific threat mentioned above.213 According to German doctrine and jurisprudence in general only the rules implementing the prevention principle grant individual rights and could be subject to judicial review.214 Once again, the EU law has here a different notion as it does confer subjective individual rights to individuals just through a connection of the protective objective of an environmental norm and the possibility of an adverse effect to human health - for example in the case of exceeding the ambient air quality limits - without distinguishing between the prevention and precaution.215

8.3.3 Environmental Norms that Confer Individual Rights

If we apply the aforementioned traditional concept of standing to sue to access to justice in cases relating to protection of environment, we will find out that just the following rules confer individual rights, whose violation can be brought to court:

Nuisance law provisions implementing the prevention principle (nuisance values);216

Precautionary provisions protecting against detrimental harm and implementing the best possible risk management in Atomic, GMO and Hazardous substances law;217

Planning approval procedure (prevention).218

On the other hand, the following examples show the branches of environmental law, whose provisions are designed just for the protection of general public. These provisions do not confer any individual rights and as a result of this the violation of their provisions cannot be brought to court:

Waste law;

Nature protection law;219

Water protection law (except of the competitive action of water users);

Nuisance law implementing the precautionary principle (emission values);220

Climate protection law.

As a consequence of the aforementioned doctrine the application of the majority of the environmental rules in administrative procedure stays outside of judicial control. Prof. Gerhard Roller concludes that up to 90% of the obligations of a plant operator, that are set up for environmental protection, do not confer subjective individual rights and their fulfilment could not be reviewed by the court.221


8.4 Collective Access to Environmental Justice

Since the beginning of the 1970s, the first legislative measures to counterattack the degradation of the quality of the environment have been undertaken on international, EC as well as on the national level.222 Almost simultaneously, major shortcomings in the enforcement of the environmental legislation have been observed.223 These deficits have been duplicated as it became evident that, firstly, the EC environmental Directives – the main legislative instrument of the European environmental policy - have often not been implemented on time or rightfully and, secondly, that national implementation of the EC Directive has not or could not been enforced properly. In Germany some scholars, environmental associations and the German Advisory Council on the Environment224 have pointed out that one of the major reasons for these shortcomings is narrow access to justice, which does not enable the judicial review and, thus, the effective enforcement of the objective environmental law.225 As a solution, it has been proposed to enact an association lawsuit in environmental law. This has started a long and troublesome story and passionate debate about the collective access to environmental justice, resp. about the environmental association lawsuit.

Next to this development, the EC started to confer through its environmental directives more individual rights to individuals and the ECJ has encouraged the individuals to enforce their rights in front of the national courts mostly with reference to the principles of effective system of justice and effectiveness of the EC law.226 This influence of the EC law has provided for even more pressure on the traditional concept of standing to sue in Germany.

The very last reason that ends up leading to the enactment of the environmental association lawsuit was the ratification of the Aarhus Convention.227

8.4.1 Development of the Public Interest Litigation in Environmental Law

As it is anticipated in the § 42 section 2 of the Code of Administrative Court Procedure with the wording “Unless otherwise provided by law… ”, statutory enactment of other standing to sue provisions is not only possible, but also provided for by statute itself. The traditional standing to sue is to be seen like a minimal standard that has to be safeguarded and as a limit to statutory provisions that would enshrine other standing requirements.228 These cannot threaten or limit the minimal standard of judicial protection of individual public rights.

In 1976 the attempt to enact the environmental association lawsuit into the Federal Nature Conservation Act failed, nevertheless, environmental NGOs gained the right to participate in the planning approval procedures to promote the Nature Protection according to the Federal Nature Conservation Act. In case of neglect or breach of these participative rights the administrative courts have acknowledged the Action of the environmental association for enforcement of their rights to participate in the decision-making procedure “Partizipationserzwingungsklage”.229 With this action NGOs won the possibility to enforce their participative rights, but still remain lacking the possibility to review the legality of the final decision of the public authority itself.

Another way that the environmental association started to use in order to bring a case to the court has been the so called “Sperrgrundstücksklage”. Through an acquisition of ownership of real estate property in the neighbourhood of a planned project that was subject of an authoritative decision, an NGO gained the access to justice, while its subjective right to property could have been infringed through the decision. Federal Administrative Court acknowledged this practice at first, but ruled lately that such an action is not acceptable in case of abusive acquisition of real estate property just for the purpose of gaining standing to sue without any other use of the property.230

In between the years 1979 and 2002, 14 of the 16 federal States have enacted an association lawsuit in nature protection law on the state level. The empirical findings to the use of this association lawsuit in the federal states were the main reason for the enactment of the association lawsuit in Federal Nature Protection Act on the federal level in 2002.231

To bring such a Nature Protection Association lawsuit to court, an officially registered NGO has to claim, that the decision or omission violates legal provisions that are relevant to Nature Protection Law (wide scope of provisions);232 an NGO was entitled to and, in fact, took part as well in a public participation procedure or that such a participation was unlawfully not allowed and that the NGO has been affected through the decision in its statutory field of duty to protect the nature.233 This nature protection association lawsuit could open the judicial review of waivers of permits and bans for nature protection in Nature conservation areas, National Parks and other protective areas and of planning permissions of projects that could have a significant impact on the protection of the nature as long as the decision is subject to public participation procedures. No violation of subjective individual rights is needed to bring such an action to court, which makes this public interest lawsuit an ideal tool to review the legality of administrative decisions. Nevertheless, the scope of this lawsuit is limited just for the legal provisions related to the protection of nature and landscape.

8.4.2 Pros and Cons of an Environmental Association Lawsuit

Just to summarize the long-lasting development of the environmental association lawsuit and the related debates, a brief summary of the main reasons for and against the enactment of an environmental association lawsuit follows.

8.4.2.1 Pros

As it has been mentioned above, not the lack of environmental legal standards has been considered as one of the main reasons for the ongoing degradation of the quality of the environment , but the shortcomings in its enforcement.234 Restricted access to justice is one of the reasons for the shortcomings in the enforcement of the environmental law. Enactment of an environmental public lawsuit would bring the violation of the objective environmental rules to courts and thus stimulate the enforcement of environmental law and concurrently it would help to reduce the shortcomings of its enforcement.235

The possibility of NGOs to come up to courts with environmental cases would help to equalize the disproportion between the access to justice of a plant operator – a user of the environment, and the environment itself. The addressee of the licensing decision gains always the standing to sue, while his economic interests are safeguarded through individual rights and thus he can always seek justice to protect his interests, resp. to moderate the environmental requirements imposed on him in the permitting decision. The environment is an interest in common and it is very difficult to stipulate the protection of these diffuse interests of the public on the healthy environment into a legal norm that would confer a subjective individual right. Most of environmental legal provisions are designed for the purpose of the protection of general public. As a result of the traditional concept of standing to sue, most of the environmental norms stay out of judicial control. The environmental association lawsuit would not only help to promote more efficiently the environmental interest in the evaluation of all the interests involved in the decision-making, but would also give the environmental watchdogs – NGOs an effective tool to enforce the protection of environment in front of the courts. Further on, it seems in general not to be in line with the principle of rule of law that whole areas of administrative decisions should stay out of judicial control.236

The last reason for the enactment of the environmental association lawsuit is the preventive effect of this public lawsuit. The possibility to bring the violation of environmental provisions in administrative decisions to court would lead to a higher quality of administrative decisions and to a more effective public participation on one hand. On the other hand it would bring a higher acceptance of the decision within the public.237

8.4.2.2 Cons

Most of the critical remarks towards the idea of environmental association lawsuit have been coming from administrative courts and traditionally also from trade associations.238

First of all, opponents of the environmental association lawsuit point out that environmental NGOs have no legitimacy to protect public interests that would go back to electoral processes as the main source of legitimacy in democratic legal systems. This can lead to a far going breach of the system of checks and balances of state powers.239 The environmental associations do not guarantee that they would not abuse the association lawsuit for private purposes. The environmental association lawsuit would create an illegitimate privatization of public interests. It is the administration only, who is responsible for the protection of public interests, resp. for the environmental protection.

This notion misinterprets the main idea of the public interest litigation. Environmental NGOs do not seek the power to make decisions instead of public authorities or to decide legal disputes instead of courts. They just seek the opportunity to initiate judicial review of an administrative decision. It is still the independent court who decides. The legitimacy of NGOs can be arranged through an active participation in the decision making procedure and through an official process of recognition. For example according to the Federal Nature Protection Act, only recognized NGOs, who have in fact taken part in the public participation procedure and who have been affected through the decision in its statutory field of duty to protect the nature, can bring the lawsuit to the court.240 The danger of the misuse of the lawsuit for private interests instead of public interest on environmental protection can be minimized through strict conditions of recognition of the NGOs as well as through detailed requirements for the admissibility and scope of the judicial review.

Secondly, the wide access to justice for environmental NGOs could cause a flood of association lawsuits that would lead to serious delays in infrastructure and business projects and could threaten the functioning of the administrative justice in general.241 As it will be shown in the next section (8.4.3), the empirical findings have not confirmed any of these fears.

Finally, the enactment of the environmental association lawsuit would create an unjustified privilege of the environmental associations towards individuals, which could cause a threat to the constitutional right to access to justice under Art. 19 (4) of the Basic Law. Some of the critical voices started - in this regard - to call for a limitation of the environmental public law suit on the review of individual rights according to the traditional concept of standing to sue in Germany. Such a limitation would lead to an absurd situation in which NGOs would be able to bring to court the same violations of environmental provisions as the affected individuals. This double protection of the individual environmental rules would leave the objective environmental norms – up to estimated 90% of all environmental provisions242 out of judicial control and the shortcomings of enforcement would still go on.

8.4.3 Some Empirical Findings Instead of Interim Results

In the last decades, a number of empirical studies have been elaborated on the national243 as well as on the European level244 with the objective to evaluate the experience with the environmental association lawsuit in respect to its influence on promotion of the protection of environment, support of enforcement of the environmental law and with regard to the remarks of the opponents of this legal instrument.

8.4.3.1 European Empirical Comparative Study

In all countries that were subject of the comparative study of Sadeleer/Roller/Dross, the overall numbers of the actions brought before courts by environmental associations245 disprove clearly the argument of the opponents of the introduction of the environmental association lawsuit, that it could overburden courts and cause a breakdown of administrative justice.246 Even in legal systems with a wide access to justice for NGOs this fear seems to be unjustified. Moreover, the study did not confirm the first sight implication, that legal systems with wider access to justice would necessarily produce more cases.247

Another finding of the aforementioned study is the high success rate of environmental NGOs actions248 in comparison to the average success rate of overall administrative actions. This successful rate could implicate persisting shortcomings in the enforcement of environmental law. On the other hand, it might be explained with the risk of lost trial costs and by the fact that NGOs do not dispose of enough financial and also human resources to follow and sue all the cases. This all makes NGOs to choose very diligently the cases they decide to bring to court. They mainly concentrate on cases of very serious violations of the environmental law, where the chances for success seem to stand rather high. All in all “the high success rate of actions brought by environmental associations in the public interest also indicates that they fulfill an important function in the enforcement of environmental law and that they are generally brought for legally sound reasons.”249 This seems to be a convincing argument against the fear of misuse of the environmental association action.

In most of the examined countries the association lawsuit concentrates on violation of nature protection law; nevertheless Germany is the only state, where the NGO lawsuit is limited just to this particular area of environmental law.250

Table 1: Estimated absolute number of court cases brought by environmental associations and their success rate in %

8.4.3.2 German Empirical Findings

Should we have a look at the findings of German empirical studies, we would end up seeing very similar results. In between the years 2002 and 2004 environmental NGOs have brought an average of 30 actions annually.251 The following numbers of overall actions have been brought to administrative courts in Germany: in 2002 – 190 875 cases; in 2003 – 201 603 cases; in 2004 – 206 855 cases. These numbers implicate a ratio for environmental NGOs’ actions in all the administrative actions of 0,016; 0,0149; resp. 0,0145 per cent in each of the above mentioned years,252 which once again proves the fear of “floods” of environmental association actions to be unjustified.

Other interesting numbers were brought in the empirical study of Schmidt et al., which has elaborated 115 cases brought to courts by environmental NGOs within the years 1996 and 2001. Out of these 115 cases, 87 (75,7 %) did end up at the first instance.253 Study from Blume et al. covering the years 1997-1999 came even to a higher rate of association lawsuits that ended up at the first instance – 82,1 %.254 This high ratio disproves the notion that the environmental association actions prolong administrative procedures and can lead to delay of important infrastructure and business projects.

As it has been already mentioned above, the German environmental NGOs’ actions are compared to other EU member states not the most successful,255 but the success rate of 26,4 % is still much higher than the one of all administrative actions in Germany, which is estimated to be 20 %.256

All the empirical findings lead to a conclusion that environmental associations do use their lawsuits very reasonably, their actions bring to courts serious violations of environmental law, they contribute to the enforcement of environmental law and quality of the decision making process, as well as they seem to enhance the environmental awareness within the public. Therefore, it would be reasonable to introduce the environmental association lawsuit to other areas of environmental law as well.257


8.5  Article 9 (2) of the Aarhus Convention and Its Implementation in EU-Law

A lot has been written and said about the Aarhus Convention.258 Therefore, just a brief summary will follow of those pieces of information, which are necessary for understanding of the problem that the Implementation of Art. 9 (2) has caused in Germany. Art. 9 (2) obliges the Parties to the Convention to assure that members of the public concerned have access to justice to challenge the substantive and procedural legality of any decision, act or omission that are subject to the participation rights granted according to Art. 6 of the Convention.259 This provision safeguards not only the right to take part in the decision making procedure on these specific activities,260 but also gives the possibility to challenge the legality of the final decision of this permitting procedure. As the scope of the acts that could be subject of the review is clear, it was the wording of the requirements of the standing to sue, which have caused the main confusion.

8.5.1 Privileged Standing to Sue for Environmental NGOs

The Convention stays open for the two main systems of administrative jurisdiction and leaves it on the parties to choose whether they will require a sufficient interest or impairment of a right as a main precondition for granting the standing to sue. Nevertheless, it further states that: “what constitutes a sufficient interest and impairment of a right shall be determined in accordance with the requirements of national law and consistently with the objective of giving the public concerned wide access to justice within the scope of this Convention.”261 So far, we are still dealing with the requirements for standing to sue of the public concerned in general, that according to Art. 2 (5) already includes environmental NGOs.

In the third sentence of Art. 9 (2) the Convention stipulates extra standing to sue provisions implied in law with regard to environmental NGOs that fulfil the requirements of Art. 2 (5) with reference to both sufficient interest and impairment of a right.262

According to the prevailing opinion, this provision obliges the parties to introduce an environmental association lawsuit that would enable the judicial review of violation of environmental law regardless of the fact whether the infringed provision of environmental law does or does not confer individual rights.263 On the contrary, some scholars hold the opinion that this provision obliges an introduction of a public interest action for environmental NGOs, but leaves a national legislator an option to reduce the scope of the association lawsuit to certain violations of environmental rules.264

8.5.2 European Implementation

The EC, nowadays the European Union, as one of the Parties to the Aarhus Convention, has issued Directive 2003/35/EC on public participation265 in order to implement the Art. 9 (2) of the Aarhus Convention, resp. to bring the so called EIA Directive 85/377/EEC266 and the so called IPPC Directive 96/61/EC,267 resp. nowadays the IED Directive268 in conformity with the Aarhus Convention. Directive 2003/35/EC on public participation has amended the above mentioned directives through introduction of new Art. 10a in the EIA Directive and Art. 15a in the IPPC Directive269, resp. Art. 25 in the IED Directive. As the Directive 2003/35/EC on public participation pretty much implemented Art. 9 (2) of the Convention word for word, it has not changed anything on the interpretative problem mentioned above.


8.6  German (Non-)Implementation – Environmental Appeal Act 2006

The Environmental Appeal Act (EAA) – “Umweltrechtsbehelfsgesetz”270 entered into force on 15 December 2006; it was more than one and a half year after the implementation deadline of Directive 2003/35/EC on public participation, which was 25 June 2005. The EAA introduced an environmental association lawsuit sui generis, which was from the beginning subject to harsh criticism and polemic debates.271

8.6.1 The Scope of the Environmental Association Lawsuit

The scope of decisions, acts and omissions that could be subject of the lawsuit is limited through enumeration and contains the following:

1) according to § 1 Sect. 1 Nr.1 EEA: all the licensing decisions for which there is or could be an obligation to carry out the EIA272 and all the land-use plans that according to the Federal building code could be subject to an action,

2) according to § 1 Sect. 1 Nr.2 EEA: all the decisions approving facilities that require special license under the Federal Nuisance Protection Act; decisions on additional regulation § 17 Sect. 1a Federal Nuisance Protection Act; permissions under § 2,7 (1) S.1 of the Water Management Act; planning permission on waste landfill facilities under the § 31 (2) of the Recycling and Waste Management Act.273

The EAA applies also in cases of unlawful omissions or fraudulent evasions of the obligation to carry out the prescribed permitting procedure that falls within the scope of the EAA.274

8.6.2 Requirements of the Environmental Association Lawsuit

Standing to sue is granted only to the environmental Associations officially recognized according to § 3 EAA under the following conditions that are to be fulfilled cumulatively (§ 2 Sect. 1 EAA):

1) An NGO has to claim that the decision or omission violates legal provisions that: aim to protect the environment, confer individual rights and could be relevant for the decision (Schutznormtheorie),

2) further, the NGO has to claim that it has been affected through the decision in its statutory field of duty to protect the environment, and

3) finally, the NGO has to claim that it was entitled to and, in fact, also took part in the public participation procedure (§ 1 sect.1) or that such a participation was unlawfully not allowed.

The conditions mentioned above under numbers 1) and 2) have to be proven for the action to be well-founded. Next to the standing to sue conditions, this constitutes another exception from the general provisions of the Code of Administrative Court Procedure.275

The § 2 section 3 of the EAA precludes an NGO to use for reasoning of the action all the objections against the decision that the NGO could submit in the process of decision-making, as long as the NGO did have a chance to express these objections (preclusion).

8.6.3 Recognition of the Environmental Associations

The EAA states very strict conditions for the NGOs, which they have to fulfil in order to be officially recognized as an environmental association with the right to come up with a lawsuit according to the EAA. Next to environmental associations there is another official recognition procedure for NGOs that are active in the area of nature protection and that are allowed to bring to the courts actions according to the § 64 of the Federal Nature Protection Act. Other not recognized NGOs can still participate in decision making procedures, but their lawsuit would not be admissible under the regime of the EAA.

In order to be recognized, the environmental NGOs have to prove that they are according to their statutes primarily and in long-term promoting their statutory goal of environmental protection. They have to exist and be active in their statutory goal area at least for 3 years. They have to guarantee an appropriate fulfilment of their tasks; prove record of membership, art and a scope of activity. They must further prove that they follow non-profit purpose and, finally, that their membership is open with a full and equal vote on general meeting.

These strict requirements for the official recognition contribute to the legitimacy of the environmental associations and their right to sue in public interest, and represent an effective safeguard against misuse of the environmental public lawsuit and against ad hoc social groupings that might misuse the public interest litigation for their own egoistic purposes.

In cases of NGOs that are active on the federal level and NGOs from abroad, the Federal Bureau of Environment – “Umweltbundesamt” is in charge of the procedure of recognition. Next to it the relevant State agencies are in charge of the recognition for the NGOs that are active just in one Federal State.

Up to now, the Federal Bureau of Environment has recorded that on the federal level there are 87 environmental NGOs, 22 NGOs promoting just nature protection and 10 of them are currently recognized in both areas of public lawsuit.276

8.6.4 Evaluation

As it has been already mentioned above, the environmental association lawsuit that has been introduced in EAA in 2006 has directly brought confusion about its function, debates, and doubts about the conformity with Art. 9 (2) of the Aarhus Convention and with Art. 10a of the EIA Directive, resp. Directive 2003/35/EC on public participation. It is interesting to mention that the limitation of the scope of the association lawsuit was not a part of the original draft.277 This restriction was introduced during the legislative procedure on the ground of legal opinion of Prof. von Danwitz that was elaborated for the Syndicate of German electricity industry.278 This fact seems to explain a lot.

The environmental association lawsuit of the EAA from 2006 formally introduced a public interest litigation, which breaks the traditional concept of standing to sue. NGOs are in this sense privileged in the standing to sue conditions as they do not need to be infringed in their own individual rights to gain the standing to sue. On the other hand, they do have to fulfil very rigorous requirements on the recognition, which creates their procedural legitimacy for the enforcement of environmental law on behalf of the general public.

The restrictions of the scope of the lawsuit on violations of the environmental provisions that confer subjective individual rights turn the logic of the public litigation upside down. This limitation allows NGOs to claim just the violations of environmental provisions that are accusable for individuals under the traditional conditions of standing to sue. This results in situation when violations of objective provisions of environmental law are still left out of judicial control. In other words, the environmental association lawsuit in this form fails to achieve its main purpose, which is the enforcement of environmental law and reduction of its shortcomings.

An absurd impression is also given by the contradiction between the requirement of being affected in the statutory field of duty to protect the environment and the limitation of the scope of the judicial control just on violations of rights protecting individuals.

The failure to achieve the main goal of the association lawsuit is also clear when we compare the requirements of the EAA’s association lawsuit with the NGO lawsuit according § 64 of the Federal Nature Protection Act. This NGO action is limited only to the area of nature conservation law, but is an example of public interest litigation, which enables to enforce violations of objective provisions of nature conservation law, that could not be brought to courts by individuals. That way the nature protection association action helps to enforce the nature conservation law and reduces its shortcomings.279


8.7 ECJ Case C-115/09 Trianel Kohlekraftwerk Lünen

8.7.1 Facts of the Case

The local branch of Friends of the Earth Germany – “BUND Nordrhein-Westfalen” – a recognized NGO, brought an action according the EAA against the preliminary decision and the first partial permit of the district administration Arnsberg for the project of the coal-fired power plant of the Trianel Kohlekraftwerk Lünen company. The projected power plant with 1705 MW heat input and 750 MW net efficiency falls without doubt in the scope of the lawsuit under the EAA, resp. within the scope of the EIA Directive. In the region of “Ruhr” there are already some coal-fired power plants and industrial facilities operating and more are being planned to be realized in this area. There are five areas designated as special areas of conservation within the meaning of the Habitats Directive (92/43/EEC) within 8 km distance of the project’s site.280 The EIA procedure has been carried out and the preliminary decision states that there are no legal concerns about the location of the project.281

The NGO claims that the EIA procedure has not been carried out properly and consequently the assessment Art.6 (3) Habitat directive has been omitted.282 Further it claims a violation of the nuisance limits for protection of the public health and precautionary environmental and health protection (fine particulates, NO2, heavy metals-quicksilver, germ formation), violation of provisions of species conservation, violations of provisions of Water Management law and violation of provisions of land-use planning and spatial development law.283

8.7.2 Referring Court

The referring court states that the preliminary decision is at least in respect to the omission of the assessment 6 (3) Habitat Directive unlawful284 and the action would be founded if the EAA would not limit the scope of the association lawsuit on violations of individual public law rights.285 Because of its doubts with regard to the conformity with Art.10a of the EIA-Directive,286 the court decided to suspend the proceedings and to refer 3 questions to the Court for a preliminary ruling.287

1) Does “Article 10a of Directive 85/337 precludes legislation, which does not permit NGOs promoting environmental protection ... to rely before the courts … on the infringement of a rule which protects only the interests of the general public and not the interests of individuals?”288

2) The Second question asks the same as the first question, only in regard to the infringement of environmental provisions of Community law origin. Further the referring court wants to know if the provisions of Community environmental legislation must satisfy any substantive conditions in order to be capable of forming the legal basis for an action?

3) Does Art.10a of the EIA Directive have a direct effect?289

8.7.3 Preliminary Ruling

The ECJ left no doubts and declared with his judgment from 12 May 2011 that the limitation of the scope of the association lawsuit on violations of environmental provisions conferring individual rights according to § 2 EAA is not in conformity with Art.10a of the EIA Directive and the Aarhus Convention.290

The ECJ justifies its notion on the grounds of interpretation of the purpose and objective of the Aarhus Convention, with which the EU law should be “properly aligned.”291 Next to this interpretation, the ECJ uses the principle of effectiveness.

The ECJ acknowledges the possibility of the member states to base their standing to sue regulations on one of the two premises – sufficient interest or impairment of the rights,292 but regardless of this option NGOs could not be deprived of the role granted to them in AC and Art. 10a of the EIA-Directive.293 The limitation that the national law applies on the standing of individuals, cannot apply to recognized NGOs without disregarding the objective of the AC to give the public concerned a wide access to justice.294

“It would be contrary to the objective of giving the public concerned wide access to justice and at odds with the principle of effectiveness if such organizations were not also allowed to rely on the impairment of rules of EU environment law solely on the ground that those rules protect the public interest.”295

The ECJ requests for the recognized environmental association in general the possibility to sue every infringement of rules of national law implementing EU environment law or rules of EU environment law having a direct effect.296 With regard to the referring case, the ECJ states the same also for the infringement of the rules of national laws flowing from Article 6 of the Habitats Directive.297

With regard to the third referred question, the ECJ declares that Article 10a of the EIA Directive leaves the Member States a significant discretion both to determine what constitutes impairment of a right and, in particular, to determine the conditions for the admissibility of actions (individual access).298 Nevertheless, the last two sentences of section 3 of the Article are unconditional and sufficiently precise and do have direct affect.299 As a result of this, the recognized NGOs can derive their standing to sue rights directly from this provision of the EIA directive.300


8.8 Environmental Appeal Act 2013

On 21 January 2013 the amendment of the EAA was enacted and came into force on 29 January 2013. The German legislator has chosen the most elegant solution and simply removed the condition with wording “confer individual rights” from § 2 section 1 nr. 1 (scope of the action) and from § 2 section 5 nr. 1 (justification) of the EAA. That way the German legislator fulfilled its obligation resulting from EU law and international law and introduced the environmental association lawsuit that enables environmental NGOs to enforce the legality of administrative decisions about specific activities in the scope of Art.6 of the Aarhus Convention, resp. in the scope of EIA Directive and IED Directive.

Probably the most discussed issue with regard to the reimplementation of Art. 9 (2), resp. of Art. 10a of the EIA directive was whether it would be plausible to keep the limitation of the environmental association lawsuit in regard to violation of purely national provisions of environmental law and extend the scope of the public lawsuit just in respect to the environmental law provisions of EU law origin. Firstly, such a distinction would be very hard to perform in legal practice as it is estimated that more than 80 % of the national environmental legislative is influenced through the EU law.301 Secondly, the limitation of the ECJ ruling to infringement of environmental provisions of EU law origin are to be seen more in respect of the delimitation of the competences of the ECJ. It cannot implicate such differentiation, because the connection to the EU law does not lie in the norm that has been infringed, but in the scope of the EIA, resp. IED specific projects that require the public participation process.302 Recognized NGOs can bring every outcome of such a procedure to court to review its substantive as well as procedural legality. Finally, such a distinction would produce doubts about the conformity of such a solution with Art. 9 (2) of the Aarhus Convention itself, as Germany is one of the Parties to the Convention, too.303

The Amendment of the EAA from 2013 brought one more important extension of the scope of the acts, decisions and omissions that can be brought to courts. In order to implement the Environmental Liability Directive 2004/35/CE,304 the legislator added § 1 section (1) nr. 3., which contains the decisions under the § 11 of the Environmental Damage Act - “Umweltschadengesetz.”305 These decisions fall within the scope of Art. 9 (3) of the Aarhus Convention.

Next to this supplement, the EAA received some new provisions on administrative court procedure that seem to be rather restricting the association’s action. The newly added § 4a sets the time limit for founding of the action for 6 weeks with an option to prolong this deadline and introduces some new limitation of the review of the decisions with an evaluation warrant.


8.9 Conclusion

The decision of the ECJ in the Trianel case and the following reaction of the German legislator have without doubts brought an enormous extension of the possibilities of judicial control of legality of administrative decisions with a significant impact on the environment. However, this – in my opinion – positive progress does not mean that the story of establishing the environmental association lawsuit has come to a happy end. The controversial reaction on the ECJ decision and the amendment of the EAA shows that the debates about the access to justice in environmental matters are nowhere near the end.

The sceptical voices argue that the suspension of the limitation of the scope of the NGOs’ lawsuit under the § 2 EAA has brought the German administrative justice system in an unacceptable imbalance between the individual and collective access to justice. Therefore, it is necessary to reduce the density of the judicial control in association lawsuits in order to make sure that the administrative courts will remain able to safeguard the protection of the individual rights as a constitutional fundament.306

Others, on the other hand, still describe the contemporary access to environmental justice as too restrictive and are pointing out obstacles in the access to justice, which might not be in conformity with the EU law. For example Ekardt argues in this sense that possibilities to heal procedural failures and mistakes in discretion decisions until the end of the decision making process, resp. up to the end of the judicial appeal procedure are not in conformity with the EU law.307 Further doubts have brought the provisions about the preclusion of the objections of the NGOs of the § 2 section 3 of the EAA. These regulations have been introduced into the administrative procedure in order to speed up administrative decision making procedures.308 With regard to the conformity of the German doctrine on procedural errors with the Aarhus Convention, resp. with the Directive on public participation, there is currently another preliminary ruling case pending in front of the ECJ,309 which has been referred from the German Federal Administrative Court.310

In the future it should also be clarified whether the German individual access to justice in environmental matters, that is limited to control of provisions of environmental law that do confer individual rights, is in conformity with Art. 9 (2) of the Aarhus Convention, mainly with its “objective of giving the public concerned wide access to justice.” The ECJ have mentioned in the Trianel decision, that the pleas that could be put forward in support of such an action should not be limited in any way.311 This could be interpreted against the possibility to limit the scope – not the standing to sue requirements – of an individual action under Art. 9 (2) of the Aarhus Convention just to the provisions of environmental law conferring individual rights. The fact that the EU law does not differentiate between the prevention and precaution would be another point relating to this issue to be discussed.312

All in all, the story of the access to justice in environmental matters in Germany remains thrilling.


9.  Montenegro Implementation of the Aarhus Convention in Montenegro


9.1 Introduction

Nowadays, in the age of numerous serious environmental challenges and violations of the international environmental law, it is even more emphasized that the healthy living environment has more significance than just a precondition for life in accordance with inherent human dignity. Namely, it became a substantial condition for continuation of human living. The connection of environmental protection with human dignity, as a material source of all human rights and freedoms, provides additional grounds for treating sound environment as a human right, as one of the core rights of importance for the future of collectivity of a mankind.

The developments of the concept of the right to ‘adequate’, ‘healthy’, ‘satisfactory’ or ‘sound’ environment in international environmental law are connected to the human rights approach, which influenced domestic legislation and institutional and courts’ practice, indeed modest one, of Montenegro. The concept of the right to adequate living environment is present in both universal and regional international documents, treaties and declarations,313 which Montenegro accepted. In addition, there is a constitutional stipulation on dominance of international legal standards and priority of international law over domestic legislation and practice, which derives from the interpretation of Article 9 of the Constitution.314

The approach of connecting environmental protection with human rights is significantly confirmed by the Aarhus Convention from 1998. By stipulating the right to access relevant information, the right to participation in decision making process and right to access to justice in regard to environmental matters, more guarantees were given in regard to the overall protection of the sound environment. This is now a part of Montenegrin legal order as well.

Montenegro acceded to the Convention on 2 November 2009.315 Having in mind that the Convention is an integral part of the acquis and that Montenegro has got a candidate country status to the European Union,316 the question of harmonization of Montenegrin environmental legislation with EU legislation was imposed soon after the Convention entered into force in February 2010. Namely, it became an integral part of Montenegrin legislation. Additionally, The Aarhus Convention was ratified by all the Western Balkans countries, which gives an additional value to the regional protection of the rights stipulated thereof, as well as to the development of environmental democracy and environmental culture.

Montenegro signed the Protocol on Pollutant Release and Transfer Registers to the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters, the so-called Kiev Protocol, on 23 October 2006. However, it has not ratified it yet.

Concerning the Amendment to the Aarhus Convention in 2005 adopted in Almaty, Montenegro has not even signed it.

In general, after the assessment of normative and institutional aspect, as well as relevant practice in Montenegro, it is to state that there is a good level of harmonization with European environmental standards, particularly with the Aarhus Convention concerning the legislation adopted in that regard.

However, there are certain shortcomings in regard to the institutional framework concerned. Especially, very problematic is a lack of a specialized body to monitor compliance with the Convention. Also, modest judicial and quasi-judicial practice is evident, which gives a ground for undertaking serious steps toward institutionally organized dissemination of the full awareness of all three pillar rights of the Convention, as well as the steps in regard to additional training of judges, Ombudsman staff, etc.

Finally, having in mind that the rule of law has to be strengthened in Montenegro, as the EU found in its reports317 and it is visible in real life, it is evident that the above-mentioned steps would contribute to this task.

The next pages are dedicated to justification of the above statements, though elaboration of the legislative and institutional framework, to the compliance with the Convention, as well as to description of the situation in practice in Montenegro.


9.2 State of the Environmental Legislation in Montenegro

Considering the legislation of Montenegro since the changes of the status of its statehood in the end of the twentieth century, as well as since its independence in 2006,318 it could be concluded that this small Balkan state followed the international direction of connecting the human rights with the environmental protection; consequently even the terminology in legal acts.

The connection between the protection of human rights and environmental protection over time began to crystallize, in particular with regard to the human right to a healthy, and later on to an adequate or sound environment.319 The legislation in Montenegro followed in that direction.320

Some authors of constitutional matters emphasize the right to a sound environment as a collective human right as it is a common human right (‘opšteljudsko pravo’).321 Although the right to a sound environment is often classified as a collective human right, especially at the universal level, with explanation that it belongs to the third generation of human rights – solidarity rights,322 Montenegrin legislator gave to this right also the individual right importance and put it into the common provisions of the section on human rights and freedoms of the Constitution of 2007. As such, it is treated as the core value of Montenegrin constitution - materiae constitutionis.

However, it is not for the first time in Montenegrin legal history that the right to a healthy environment is treated as a fundamental human right. Namely, there is a certain tradition in that regard since 1991, which started with its explicit recognition in legislation of Montenegro.323 Furthermore, it was confirmed by concerned stipulation in the Constitution of the Republic of Montenegro from 1992.324 The new constitutional act of the independent state – the Constitution of Montenegro from 2007,325 recognizes the right to a sound environment as well, giving it a special status of one of the basic human rights, as elaborated before.

Therefore, the conclusion that there is a defined strategic commitment for the future development of Montenegro to be an ecological state stands in reality since 1991.

The right to a healthy environment, everyone’s duty to preserve and promote the environment,326 as well as state’s duty to protect environment,327 were established by the Constitution of 1992, the first Montenegrin constitution after dissolution of the Federal Republic of Yugoslavia.328

Fifteen years later, at the time of regaining Montenegrin independence, the National Strategy of Sustainable Development of Montenegro was adopted in January 2007.329 It was the first document dedicated to environmental protection and sustainability in new independent state. The Strategy emphasized that the 1991 Declaration was the basis for Montenegrin commitment towards its ecological determination and requirements of its sustainable development.330

The concept of an ecological state of Montenegro is reconfirmed by stipulation in Article 1 of the Constitution of Montenegro, adopted in October 2007.331

In the period between the two constitutions, from 1992 to 2007, while many political and social changes were undergoing, and especially after Montenegrin independence, set of laws and other legal acts dedicated to environmental protection, or with dominant ecological dimensions, were adopted. That was one of the positive effects of changes, in the times of not many positive happenings for Montenegro in general. Namely, those new laws showed the changes in the main political course towards spreading the ecological values, giving green colour to every day’s politics. Due to those initial ecological legal steps, developing the ecological culture, as a part of culture of human right, found a solid ground.

Today the situation in regards to normative framework is much better than in the surrounding states, almost fully harmonized with the EU standards. The implementation, however, gives a lot of room for improvement.


9.3  Implementation of the Obligations Deriving from the Three Pillars of the Convention

Having in mind that the Aarhus Convention is the most important contribution to the international legal protection of the right to a healthy environment, as well as that, apart of 45 member states of the UN Economic Commission for Europe, the European Union is also a High Contracting Party to the Convention,332 it is a very important legal instrument for Montenegro and its path towards the EU. In other words, the implementation of the Aarhus Convention is an unavoidable obligation of Montenegro as its state party, as well as the candidate state to the EU. Namely, it has to show respect and fulfil the obligation as an evidence of its devotion to the principle of environmental protection, also due to the fact that the Convention has become a part of the EU legislation.

Development of the environmental culture, encompassing respect for healthy environmental protection principles, is one of preconditions for full implementation of the Convention. Especially, full enjoyment of the right to have an accurate and timely information on environmental issues, as well as the right to take part in decision-making process concerned are essential contributions to development of democracy. Namely, environmental democracy comprises participations of all structures of society in considering and deciding on environmental issues, as they are such issues which are of everybody’s concern.

The connection between human rights and environmental protection as indicated in the preamble and in most of the Articles of the Aarhus Convention, and as such it is transposed in Montenegrin legislation accordingly. The Preamble emphasizes that there is ‘the need to protect, preserve and improve the state of the environment and to ensure sustainable and environmentally sound development’, that the adequate protection of environment is ‘essential to human well-being and the enjoyment of basic human rights, including the right to life itself’, as well as that ‘every person has the right to live in an environment adequate to his or her health and well-being, and the duty, both individually and in association with others, to protect and improve the environment for the benefit of present and future generations’,333 which can be found in relevant legal acts in Montenegro. Also, it is considered that ‘to be able to assert this right and observe this duty, citizens must have access to information, be entitled to participate in decision-making and have access to justice in environmental matters, and acknowledging in this regard that citizens may need assistance in order to exercise their rights’, which is followed in relevant Montenegrin laws.334

The right to adequate environment is explicitly mentioned in Art. 1 as ‘the right of every person of present and future generations to live in an environment adequate to his or her health and well-being’. The main elements of the right are regulated in detail. They are: rights of access to information, public participation in decision-making, and access to justice in environmental matters. They are known as “three pillars” of the Convention.

Along with the Convention, there are documents of a soft law character that are to be respected in order for each European state to fulfil its environmental obligations. The EU’s Sixth Environmental Action Program, covering the period 2002-2012, features four priority areas: climate change; nature and biodiversity; environment and health; and management of natural resources and waste.335 All of those areas are relevant to Montenegrin situation, especially the last aspect due to many complaints about so far.

Also, Montenegro keeps implementing principles of universal soft legal acts, which are connected to the principles of the Aarhus Convention. The right of all citizens to be informed on the environmental state and to take participation decision-making process concerned actually found the source in Principle 10 of Rio Declaration, which says that ‘each individual shall have appropriate access to information concerning the environment that is held by public authorities, including information on hazardous materials and activities in their communities, and the opportunity to participate in decision-making processes’.336 Therefore, the Aarhus Convention is considered as great contributor and significant impulse to better protection of principles promoted in Rio Declaration.

Concerning the three core or pillar rights of the Convention, set of laws and bylaws were adopted in Montenegro.337 Also, new institutions were established such as the Environmental Protection Agency and Aarhus centres. The following pages are dedicated to them.

9.3.1 Harmonization of Montenegrin Legislative Framework with the Convention

In Montenegro, which has passed the transition from real socialism towards modern democracy, the human right to adequate / healthy environment was challenged, especially in regard to the connection of enjoyment of one’s right to property which happens to – directly or indirectly – at the same time violate other’s right to sound environment. The environmental protection is more and more connected with the human rights approach in the domestic legislation and courts’ practice of Montenegro, which goes along with the developments at international level.

Montenegro accepted all relevant international legal instruments concerning human rights protection and environment protection both at universal and regional level, as previously mentioned. According to Article 9 of Montenegrin Constitution, international legal standards became a part of its legal order.

The Constitution of Montenegro provides that everyone has the right to a healthy environment, the timely and complete information about the state of the environment, the right to influence the decision-making on issues of importance for the environment and the legal protection of these rights.338 This provision was stipulated under the impact of the Aarhus Convention. Also, everyone, the state in particular, shall be bound to preserve and improve the environment.339

Although the right to sound environment is in its inner nature primarily an economic and a social right with the collective right element, Montenegrin legislator situated it within the part of common provisions on human rights and freedoms of the Constitution, guided by the ecological attributes of the Montenegrin state. Another and more important reason for positioning the environmental right in the Part of Common Provisions is its nature of a fundamental general right, which substantially influences the exercise of other rights or limits other human rights performance by requirements for healthy environmental protection. 

According to the word of the Constitution, the right to sound environment contains two components. They are: the right to a healthy environment of each individual, and the duty of each, especially the State, to protect the environment. The obligation of the State is emphasized, since it determines the conditions and manner of conducting business and other activities, where the responsibility must take in account nature conservation, environmental protection and sustainable development, as stated in the preamble to the Constitution.

Following the international obligations of Montenegro in regard to environmental protection, the relevant existing laws are: The Law on Impact Assessment on the Environment,340 the Law on Integrated Prevention and Control of Environmental Pollution,341 the Law on Free Access to Information,342 Environmental Law,343 as well as Criminal Code of Montenegro.344 Some of them have to be further amended in order to be harmonized with acquis.345

Comparing Montenegrin relevant laws and the Convention, there are some discrepancies.

Montenegrin Law on Living Environment,346 which entered into force in 2008, although it was amended in 2010 and 2011, is still not completely in line with the Convention. There is space for improvement and harmonization with the acquis. For example, the Law remained incomplete in the area of ​​public participation in decision making process on environmental matters; although it is explicitly stated in Article 1 that public participation is a part of the law regulating.

Also, the fact is that the Law is dealing with the right to access to information only in provisions concerning principles, definition and jurisdiction of the Environment Protection Agency.347 Namely, Article 41 named Informing the Public, of the Law stipulates that the Agency is obliged to collect and publish information, among else, regarding the reports on state of living environment, estimation on the risk impact to the environment and data received from the monitoring concerned. There is no an open provision which would mean that the Agency has to put at disposal all relevant information that are in its scope to the public.

Furthermore, there are some gaps between the obligations under The Aarhus Convention and Montenegrin Law on Free Access to Information,348 which entered into force in 2005. In situations in which there is a collision of the norms between two legal instruments, priority should be given to the international norms, as stipulated in above-mentioned Article 9 of the Constitution. In each concrete situation, public authority which applies the law should compare the texts of the Convention and the Law on Free Access to Information, as well as other relevant laws.349 In this manner, it would be possible to get a valid answer to the question concerning which regulation should be applied.350 

Anyhow, the general rule has to be respected concerning implementation of the Convention. Namely, whenever the Convention guarantees the larger scope of rights, it has priority in the application due to the obligation of a narrow interpretation of exceptions.351

Although it is concentrated to the above mentioned three pillar rights, the Convention gives also the ground for connecting the right to sound environmental protection to other human rights,352 for example with the right to property or freedom of information, as the pillar rights are conditioned with the basic ecological or environmental rights, such as: freedom from pollution, ecologic degradation and all activities having negative influence on living areas or threatening to life, health, wellbeing and sustainable development; protection of the air, land, water, seas, flora and fauna; protection of the right to adequate living conditions in safe, healthy and ecological environment. Some of those rights were mentioned in Rio Declaration,353 as an obligation of a state to protect and compensate damage to victims (Principle 13 and 14,354 for example), as well. All those are found in the mentioned legislation of Montenegro.

Positive side of Montenegrin environmental legislation is providing for access to justice to all legal and natural persons, including NGOs. The right to judicial protection is in details stipulated in Article 42 of the Law on Living Environment. The Law stipulates also responsibility for damage in living environment, as a civil liability. Negative side, though, is linked with not low level of judicial proceedings in the regard of three pillars of the Aarhus Convention.

European Commission stated in its Progress Report on Montenegro for 2012 that little progress has been made in the area of the environment. It also emphasized one good point that with regard to horizontal legislation, the parliament amended the Law on Strategic Environmental Assessment (SEA) to ensure full transposition of the SEA Directive.355 All in all, the EU concluded that Montenegro has made little progress in the area of environment and climate change. It emphasized that there are first signs of improvement with the adoption of legislation on waste management, air quality and chemicals and with regard to the administrative capacity and efforts undertaken towards aligning with the climate acquis, that the effective implementation of the EIA and SEA acquis needs to be ensured, and that there is the lack of political priority and adequate financing, as well as limited awareness of environmental and climate requirements are hampering progress in this field.356

9.3.2  Institutional Framework of Montenegro in Regard to Obligations under the Convention

In regard to the governmental organizational structure in Montenegro, the implementation of the rights from the Aarhus Convention falls under the scope of the Ministry of Sustainable Development and Tourism of Montenegro.357 Apart from training on the principles of the Convention and round tables organized in order to inform the public about environmental matters, the Ministry worked out the first state report on the implementation of the Convention and submitted it in 2011.

In order to meet environmental needs, and soon after the Law on Living Environment entered into force, the Government of Montenegro established a specialized body by its regulation.358 It is Environment Protection Agency of Montenegro.

Within the period between April 2011 and September 2012, three Aarhus centres359 were established by or with help of the Agency, with the OSCE support through the Program Environment and Security (ENVSEC). Two of them were established under auspices of the Agency, one in capital Podgorica and within the organizational structure of the Agency, and another in Berane, northern part of Montenegro.

In addition to the above mentioned public institutions, there are several NGOs that are very active in regard to environmental protection issues and respect of the Aarhus Convention.

There is Environmental Movement OZON situated in the town in northern part of Montenegro – Niksic, but it is active in the whole country. This NGO is an implementing partner of the Agency in several projects. The third Aarhus Centre is an organizational unit of OZON. Also, it is active in working out the environmental legislation.360

The NGO Network for Affirmation of Non-governmental Sector (MANS) is an organization, situated in Podgorica, which has used many times the legal possibility361 to sue for violation of environmental law, and especially the Aarhus Convention. The NGO Green Home has also logged several applications in regard to the environmental protection issues.

The Court case-law, as well as the other bodies practice, cannot still be the reference for good implementation of the third pillar of the Convention. That is why the Aarhus Centres intensified their work on the right to access the justice by dissemination workshops, trainings and sometimes by organizing legal aid.

9.3.2.1 Environment Protection Agency of Montenegro

Environment Protection Agency362 is the only agency in the present structure of Montenegrin government, which is also very disputable fact. Namely, this underlines the importance of implementation of international obligations of Montenegro in regard to environmental matter, and the Aarhus Convention is crucial.

The Agency is actually a competent body for monitoring the state of living environment, as well as for the assessment, analysis and reporting. It issues permissions and fulfils other tasks under the Law on Living Environment. Also, it takes part in working bodies at European level.

Apart from general objectives in regard to sound environment protection, it is emphasized that its mission is also to give reliable and timely information to the public of Montenegro, as well as to the international organizations.

The Agency is funded by the state budgetary sources and donations.

According to the last annual report of the Agency,363 the Agency was active in taking part in the meetings of the High Contracting Parties to the Aarhus Convention, monitoring the work of the Aarhus Centres as the special unit with the task to implement and assess the implementation of the Aarhus Convention.

9.3.2.2 Aarhus Centres of Montenegro

One of six organizational units of the Agency is Aarhus Centre in Podgorica.364 It started to work on 15 April 2011, with the help of OSCE Mission in Montenegro, as the first Aarhus Centre in Montenegro.

The second Aarhus Centre was established in Niksic, as the biggest Montenegrin municipality in territorial aspect. The centre is a unit of the NGO Ecological Movement Ozon, as a civil society organization which works on the whole territory of Montenegro. The Centre started its work on 11 October 2011. This is actually a model of implementation of the Convention, which shows that environmental matters as public function can be entrusted to an NGO.

European Commission in the Progress Report on Montenegro mentioned as positive the founding of the second Aarhus Centre in Niksic, although it emphasized that no progress was made with regard to access to environmental information, access to justice and environmental liability, and that in that regard public consultations with civil society and other stakeholders need to improve.365

The third Aarhus Centre was established in Berane, as the unit of Regional Office of the Environment Protection Agency. It started functioning on the Day of Ecological State – 21 September 2012.

The main goal of establishing Aarhus Centres is to make the bridge between the government and a citizen, as well as between a citizen and local administration and to enable democratic processes in the area of environmental protection. Their mission is connected to facilitation of the Aarhus Convention implementation, which they were named after.

Aarhus Centres mandate is to: provide free access to information on environmental matters; to encourage and stimulate public participation in the process of initiating and making decisions; to contribute to the improvement of public knowledge on environmental protection; to stimulate active participation of citizens, civic associations and the public in planning and decision making in the field of environmental protection; to support the establishment of cooperation and networking of local governments, departments of environmental protection, as well as individuals involved in the protection of the environment; to encourage public participation in the preparation of legally binding normative instruments; providing access to justice; organizing public debates, round tables and panel discussions on topics in the area of ​​where the representatives of the institutions of pollutants and interested citizens; organizing training seminars for local governments, environmental and other NGOs on the implementation of the Aarhus Convention and strengthening the communication skills with the public; organization of media campaigns to address environmental issues; preparation materials that explain the rights and obligations under the Aarhus Convention.

Aarhus Centres offer services to citizens and associations of citizens at no charge. Among those services the most important is free legal aid in the form of free legal consultations concerning environmental protection matters.

According to the last available report on the work of Environment Protection Agency, 65 requests for access to environmental information were submitted the Aarhus centre of Podgorica, in accordance with the provisions of the Law on Free Access to Information and the Aarhus Convention, during 2011. Number of requests for access to information increased by 95 % during the previous year. This suggests that the awareness of environmental issues is increasing. Most requested information related to the subject area of impact assessment and strategic assessment of the environmental reports on the state of the environment and the environmental inspection. According to the report, all requests were processed within the legal deadline.366

The annual plan of the Aarhus Centre in Podgorica, as the organizational unit of the Agency, consists of wide range of activities which are dedicated to improvement of the Convention implementation – from trainings and seminars of civil servants, NGOs and citizens, through dissemination activities on the principles of the Convention with special emphasis to the third pillar, and working out of the common internet presentation for all three Aarhus Centres, to organizing the regional visit to Aarhus Centres in Serbia.367 All activities are planned to accommodate actual needs and plan of activities of the OSCE Mission in Montenegro, as the main supporter of the Centres’ activities. Highly positive point of the annual plan is founding of a working group with the task to make an analysis on the Aarhus Convention implementation so far, as well as to give recommendations for more effective and efficacy implementation.368

9.3.3 State of the Case-law

Case-law of Montenegrin courts is at very modest level concerning environmental protection. It is found also in the above mentioned Progress Report for Montenegro done by the EU. Such a situation exists concerning the environmental justice concerning the rights stipulated by the Aarhus Convention, as well. It is found as such not only in the official reports of the state, but also in shadow reports of the civil society.369

Due to the still insufficient environmental awareness in Montenegro, and thus the lack of information about human right to sound environment, which includes the right of access to information and the right to participate in decisions on matters related to environmental protection, as well as the right of access to justice, protection of these rights in practice cannot be illustrated by examples relating to the protection of these rights. Following the adoption of the Law on Free Access to Information, there have been several decisions of the Administrative Court of Montenegro concerning the right of access to information and participation in decision-making process concerning environmental matters.370

In the Report on Courts’ Work in Montenegro in 2012, there is no information on cases in regard to environmental justice. It is, though, emphasized that the courts in Montenegro continued cooperation with the Regional Environment Centre for Central and Easter Europe (REC) and the Ministry of Sustainable Development and Tourism in 2012. The main result of such a cooperation is organizing a seminar on “Implementation of the Third Pillar of the Aarhus Convention in Montenegro (access to justice)”, which gathered twenty participants (judges, prosecutors, as well as officers from the Ministry, Agency, Ombudsman office and Aarhus Centres).371 This is the only link with the Aarhus Convention in the annual report on courts’ work in Montenegro in 2012.

Having in mind the fact that the Aarhus Convention is essentially connected to international human rights and fundamental constitutional rights and freedoms at comparative level,372 there is an evident connection with the European Convention of Human Rights. Actually, there is a relationship between one of the basic human rights - the right to just trial, stipulated by the ECHR, and the right to access to justice as stipulated in the Aarhus Convention. Although the latter is neither structurally nor institutionally directly connected to the ECHR, similarity of used terminology in the texts and practice brings conclusion that despite of the autonomy of the Aarhus Convention vis-à-vis the European Convention, the case law of the European Court of Human Rights gives indications what can be assumed under independent and impartial organ as it is defined by the Aarhus Convention.373

In regard to the practice of ECtHR and domestic courts, the need of harmonization of practices is evident. The practice of the ECtHR is very important for Montenegrin courts, as it is a legal source in Montenegro, which derives from the interpretation of Article 9 of the Constitution. Montenegro’s accession to the Council of Europe on 11 May 2007,374 happened almost a year after it had become High Contracting Party to European Convention for Human Rights on 6 June 2006, which was inherited status from the previous State Union of Serbia and Montenegro.375 Actually, while being a member state of the State Union, in 2003 Montenegro accepted obligations under ECHR,376 and when regained its independence on referendum it acceded to the ECHR.377

The ECtHR case-law is very illustrative in regard to the connection of human rights and environmental protection. Actually, the standards of protection of environment in connection to other human rights,378 such as the right to information and theright to property or right to life, are under creation. Having in mind that the European Convention on Human Rights is, according to the Court references, a ‘living instrument’, the case-law is crucially important in this regard.

9.3.4 Media Contributions

Having in mind that the media in Montenegro have followed the matters of environmental protection since Montenegro ratified the Aarhus Convention, there is significant contribution of theirs in regard to better protection concerned. They inform regularly the public on the plans of the Government, its failure in implementation the Convention and NGOs’ activities concerned.

Concerning planning of the Government in 2011 to flood the river of Moraca in order to build a system of power stations, the public did not have enough information about threats to the environment by these projects. Non-governmental organizations (Green Home, Forum 2010, MANS) were repeatedly diverting the attention of the government to inform the public about the plans for the river Moraca sufficiently promptly and accurately.379 So, independent media of Montenegro contributed to better information on this environmental matter.

According to the Environment Protection Agency, so-called black environmental spots are more numerous each year and almost without any progress, except in respect of tailings rehabilitation in Mojkovac.380 Namely, for years the same environmental black spots exist, of which three are in Pljevlja.381 They are: in Podgorica - Aluminum Plant (the red sludge and industrial waste landfills), in Niksic - Steelworks Niksic (dump industrial waste), in Bijela - Bijela Adriatic Shipyard (dump industrial waste grit), in Mojkovac - tailings concerning former lead and zinc mine “Brskovo”, in Pljevlja - Thermal Power Plant (coal ash and slag “Maljevac”), Gradac Pljevlja (flotation tailings of the former mine “hollow rock” Pljevlja) and Coal Mine Pljevlja.

Media, especially the independent ones, regularly inform public on activities of NGOs in regard to environment protection, with special emphasis to public participation.382

Right of the public to be informed on the above mentioned issues and to take part in decision-making has been significantly improved by media and by the work of the Agency, especially the Aarhus Centres.


9.4 Conclusion and Looking Forward

As a candidate country at the stage of negotiations with the EU concerning its membership, Montenegro is obliged to fully harmonize its legislation with the acquis and European jurisprudence in the area of environmental protection and human rights. A special position belongs to the implementation of the Aarhus Convention, as the one of preconditions for realization of the rule of law. Namely, developing the rule of law, protection of healthy life and democratization of society are parts of the conditions post before Montenegro by the EU.383 

Having in mind modest awareness of environmental protection and human rights concerned, as well as a low level of environmental culture and democracy, Montenegro faces shortcomings in implementing the Aarhus Convention, especially concerning the second and the third pillar. In order to improve the situation, dissemination of environmental values and the Convention’s principles is necessary, as well as encouragement of public to use the right to access to justice and to realize the environmental justice.

Additionally, it is to expect that Montenegrin courts would increasingly refer their jurisprudence to the case-law of the European Court of Human Rights, and, at the later stage of Montenegrin membership in the EU, to the case-law of the Court of Justice of the EU. Namely domestic courts jurisprudence has to be in accordance with the European one. The international standards set in the European legal instruments, as well as those set by the courts’ practices, are crucial for further development in protection of the right to sound environment and cognate human rights, and to ensure the sustainable development in Montenegro.


Part III. SPECIFIC IMPLEMENTATION ASPECTS in the spotlight


10.  Public Participation in Creation and Protection of Natura 2000 Areas


10.1 Introduction

About 20 per cent of the EUʼs terrestrial area now has some protection status (including the Natura 2000 network) and many of these areas have both a conservation value and a value to local people for purposes such as farming, fishing, recreation and tourism. This can produce a conflict between conservation and existing use of the land; one solution is to encourage direct public involvement in nature conservation. International agreements, such as the Convention on Biodiversity, have recommended public involvement in nature conservation.

It should be remembered that EU law does not provide for a general right of participation, but limits it to certain projects, plans and programs. Moreover, EU law speaks very generally of the ‘public concerned’ which will be entitled to participate in the decision-making, but leaves the determination of the public concerned in any specific case to the Member States. Furthermore, different directives do not specify how the opinion of the participating public is to be assembled (hearing, written submission, attributed time for oral representation) and how the administration shall manage the collected information: the best would probably be to require a written paper accompanying the final administrative decision which lists the results of the participation process and explains the reasons of the administration for following or not the opinion.384

Legal regulation relating to public participation in environmental protection has quite a long tradition in Poland. The first regulation of this issue took place in the act on the protection and shaping the environment of 1980.385 Since 1960, when Code of Administrative Procedure386 entered into force, we have had regulation of the participation of citizens and their organisations in administrative proceedings in a form of complaints and applications. These provisions have a general nature and relate to all of the proceedings regulated in the Code of Administrative Procedure.

The provisions of Law on the protection and shaping the environment have been amended by the Law of 2000 on access to information on the environment and its protection and environmental impact assessment,387 which in chapter 3 governed public participation in the proceedings in the case of environmental protection. Then the provisions of this law were included in the Law on Environmental Protection of 2001.388 In 2008, the current Law on Environmental Impact Assessment was enacted.389 Both the Act of 2004 and the Law on Impact Assessments from 2008 aimed to implement the Directive 2003/35 of the European Parliament and of the Council of 26 May 2003 providing for public participation in respect of the drawing up of certain plans and programs relating to the environment and amending with regard to public participation and access to justice390 into the Polish law.

In some simplification it can be concluded that public participation in the light of the Polish law is modified in submitting complaints and applications according to the Code of Administration Procedure.

The issue of public participation in environmental protection, in two main variants, namely, public participation in decision-making and public participation in the preparation of documents, has been widely described in literature.391

There is a close relationship between public participation and access to environmental information. Environmental information is interesting if it can be used to influence the decision-making. This requires access to decision-making procedures, in other words public participation.392


10.2 Public Participation as an Obligation and Entitlement

The Polish Constitution of 1997 does not explicitly formulate rights of public participation in decision-making in the field of environmental protection. It speaks explicitly about the responsibilities of public authorities in this regard. The provisions of the Law on Environmental Impact are more complex; on this ground we can talk about a right of each entity and an obligation of administration. It can be argued that the right of public participation in selected proceedings, although it is closely linked to the right to information, should be seen more in the terms of the duty of the administration.393

Public participation in protecting the environment (including nature) is most often treated in terms of an entitlement (of a person) and an obligation of administration (an administrative authority).

In a broader sense this institution should be considered also in terms of an obligation (of a person). Nature protection is an obligation of the state (public authorities),394 which can also be seen in a way that public authorities are obliged to create regulations for the public to participate in protecting the environment (this follows with paragraph 4 of Article 74 of the constitution stipulating that public authorities support actions of citizens to the protection and improvement of the environment). But does the duty to protect nature lie only on the state?

The negative answer has support even in Article 86 of the Polish Constitution (everyone is obliged to be careful about the status of the environment), as well as in the provisions of Article 4 (1) of the Law on the Protection of Nature of 2004 (where it’s provided that the obligation of the different actors, including natural persons, is to care about the nature).

After all, if someone has the obligation to care about the nature, he participates in its protection, and this is the shortest way to summarise or to show the essence of public participation in the protection of nature (but in a broader sense). In this direction it seems to influence M. Pekárek when he writes about the relationship between the environment and the public. In his opinion, a starting point is the fact that the environment is a prerequisite for the existence of human life. The right to a favourable environment includes the obligation and the right to participate in environmental protection.395

It could go even further, and based on the legal definition of the conservation of nature, according to which the protection of nature is not only maintenance and renewal but also sustainable use of resources, and constituents of nature (Article 2 (1) of the law on the protection of nature), accept that the public participation is not only the legal procedure, the law of the formal, but also daily activities of each person.

On the one hand this interpretation might seem quite far-reaching.

On the other hand, however, it is supported in terms of the Nature Conservation Act (nature protection it is also its sustainable use) and by views of the doctrine, in accordance to nature conservation should not be absolutized but to be seen through the prism of human needs and other legal interests. We can also put the thesis that the majority of the population participates in the protection of nature by using it (not always in a sustainable way and often even pathological).

In this way, public participation in the protection of nature may be seen:

1) as legally provided procedures contained in a law of 3 October 2008,

2) as a sustainable use of resources of the nature,

3) as a certain idea rarely seen in reality, because society realistically doesn’t treat nature conservation as a priority.


10.3  Some Remarks on the Legal Structure of Natura 2000 and its Implementation in the Polish Law

The legal form of the new institution of nature protection has two visages.

The first recognition-worthy visage manifests itself in an attempt to reconcile the conservation with human activities. If we take into account the facts that on our national level the Natura 2000 area represents approximately 1/5 of our territory, and that the Natura 2000 network is a supranational, European one - operating on the same designated EU law principles, it truly is an innovative and modern approach to conservation, yet unprecedented, both taking into account the scale and methods of protection.

The second visage of the analysed legal institution is not so friendly, especially when we apply it to those, whom the designation of Natura 2000 area directly affects. The most obvious example is the legal situation of a property owner on whose property Natura 2000 area was established.396

One can come to a disturbing conclusion that, to some extent, Polish legislator has not adequately guaranteed these rights and has been too imprecise in regulating these responsibilities, which are so important having in mind a constitutionally guaranteed citizen’s position.

This leads to many questions and doubts that appear in both processes of designation and of functioning of a designated Natura 2000 area. It seems that certain obligations were imposed on private parties on fairly dubious legal grounds, whereas other rules, guaranteed by the legal system, such as the promulgation of laws rule, were treated very neglectfully.

You can even raise the question of the quality of the Polish administrative law in this field, which gets worse when an individual person is a subject to duties and no flow of benefits seems to follow it (a lack of equivalence).

The imbalance in the mutual relationship between an individual and the state results in the fact that an individual must exclusively (or almost exclusively) bear the costs of carrying out the public welfare.

Considerations on the legal issues of Natura 2000 areas lead to three conclusions of a fundamental character.

The first conclusion is based on an assumption that the legal institution, in the form of Natura 2000 areas, significantly changes the picture of environmental law, both on the national and the European level. As far as the European law is concerned, which I understand here as the law of the European Union, it seems more appropriate to draw an even further-reaching thesis: regulating the Natura 2000 regulations forms the basis of EU environmental legislation; in principle, they marked the beginning of the legislative activity of the European Union in this regard. There is no doubt that, nearly 35 years that have passed since the “Birds” EU directive was adopted, EU laws on the protection of nature have developed significantly and the need for regulation gained a wide acceptance, the two directives: the “Birds” and “Habitats” are considered the core of the sphere of legal regulation. The legal institution of Natura 2000 areas is an important prerequisite for acting in favour of the relative autonomy of the environmental law within the environment protection legislation. Although the genesis of the environment protection is closely related to the nature conservation, which is undoubtedly a lot “older”, yet it seemed that at some point in the development of environmental law it stopped at strict conservation instruments. Meanwhile, the environmental laws have dynamically developed. In this context, the legislative concept of Natura 2000 represents an indisputable development incentive for the nature conservation.

Therefore, we could conclude that Natura 2000 is an argument in favour for the independence of nature protection law within the broader scope of environmental law. To put it a little more carefully, it brings along a new strong impetus for the development of environmental laws.

It is clearly visible through the legal instruments applied to achieve the goals of the Natura 2000. For the purpose of this form of conservation, new legal instruments were established (e.g. impact assessment on the Natura 2000 area).

I realize that the foresaid novelty can be challenged by claiming that the habitat assessment is only a modification of the standard impact assessment, but I do not agree with this position. A number of other legal instruments in relation to Natura 2000 gain a new meaning. Natura 2000 has, as an innovative European concept of nature protection, objectives that could be perhaps achieved without an introduction of new, legally separated forms of protection. Such views appeared in literature.397

On the other hand, it can be argued, however, that the intention of the European legislator was not to duplicate the already existing, standard protective measures (conservation), based on a system of specific prohibitions, but the introduction of a new quality of protection that assumes the coexistence in different fields of human activity, whether economic or “natural” with no strong primacy of any of them. This new “quality of protection” may be more strongly emphasized by the formal introduction of a separate legal institution.

There seems to appear the impression that the legislator introducing a new form of protection into the Polish law, may have too hastily, and in a sense “taking a shortcut”, wanted to fulfil the European requirements, without having a sufficient regard for the complicated relationship of legal regulation of Natura 2000 with the existing legal order.

The second conclusion relates to the complexity of the legal forms of environmental protection of Natura 2000 areas. This complexity can be seen on several levels.

Firstly, the Polish law of nature protection has not yet seen an institution that would be based in such a wide range on supranational regulations, particularly on the law of the European Union. This gives rise to difficulties in practical functioning of Natura 2000, resulting in the need to refer to supranational law. EU legislator does not lead Polish lawmakers 'by hand', which would be the case if clear, precise and well-defined legal instruments prevailing in the Polish law directly were to be established.

The introduction of Natura 2000 into the Polish law was based on directives (the Directive of 1979 on the conservation of wild birds and the Directive of 1991 on the conservation of natural habitats and of wild fauna and flora), which indicate curtains goals to achieve, often leaving a considerable degree of freedom in the selection of specific instruments.

Secondly, a Natura 2000 area, as a form of nature protection, is applied to previous legal regimes of nature protection. It can happen therefore, that a particular area is a subject to regulations related to the fact that, for example, it is a national park or a nature reserve, combining the requirements related to the functioning of the Natura 2000 area. An entity, who previously used to be a director of the national park, receives new powers associated with his role of “a supervisor of the Natura 2000”, and the derivatives, however, which were used to manage the protection of the park - the protection plans require a correlation with the instruments for a management of the Natura 2000 area.

Thirdly, the concept of environmental protection, whose expression is the Natura 2000 area, redefines in an appreciable degree the relationship between public law and private law, in particular representing a new approach to finding balance between the public interest and a private interest. The assumption underlying the Natura 2000 is not limited to a simple reduction of an individual interest for the benefit of the public welfare.

It may happen though that an individual can meet restrictions of his freedom of action. However, such restrictions are not imposed automatically as a necessary result of the designation of Natura 2000 area. The possible restrictions are a result of case-by-case research of an impact of the respective project on the objectives which Natura 2000 pursues.

It may happen that a particular activity may be carried out within a specific area of Natura 2000, but the action of the same type and of the same scale will not be able to be implemented in a different area of Natura 2000.

Fourthly, a very complex legal character of Natura 2000 results from overlapping of instruments which are seemingly close and is, moreover, exemplified by the relationship between impact assessments (ordinary and habitats).

Considering the problem from the subject-matter point of view, when speaking about entities responsible for applying the law, it must be emphasized that the specific feature of Natura 2000 is its inclusion in national administrative bodies of the European Union Member States.

Fifthly, the doubts arise about the unambiguous legal qualification of certain forms of operation of bodies responsible for the designation procedure of the Natura 2000 area.

The third and the most sceptical conclusion, relates to finding out whether legislative concept of Natura 2000 adopted in Poland is sufficiently clear and whether it perhaps overly focuses on achieving certain objectives at the expense of individual rights. This raises an even broader reflection: the administrative law, including the environmental law, is not created for the individuals (administrative subjects), but primarily focuses on the implementation of the objectives and tasks of the various organizations whose business area is regulated. This results in magnitude of administrative acts, often inconsistent and even contradictory, that are not respected and not implemented by their addressees who - unfortunately more and more often - do not even know that these acts exist.

It seems that in the adopted Polish legislative idea of Natura 2000 these undesirable phenomena can be identified.

The synthesis of the three general conclusions presented above allows defining a thesis that an introduction of a new form of national nature protection law, which characterizes by its complex and multi-faceted nature, has changed the concept of legal protection of nature in an unprecedented extent, rendering it more European. The result of this new concept is a complex legal institution that uses instruments of various types.

The legal regulations on environmental protection related to Natura 2000 must be the in their substance similar in every individual Member State since there are based on the same EU directives. The details, however, may be different but, of course, have to be within the limits of EU law. However, the above mentioned regulations that do not take sufficiently into account the constitutionally protected individual rights represent a “big fly in the ointment”.


10.4 Public Participation in Creation of Natura 2000 Area

In the process of creation of Natura 2000 areas there is generally no public participation. If we would, however, generalise, we could treat participation of local communes as the public. Local communes have the right to give opinions about projects in the list of Natura 2000 areas (which are situated within the territory of the municipalities, Article 27 (2) of the Nature Conservation Act), prepared by General Director of Environmental Protection (an environmental authority in Poland). Such opinions are not binding.

Sometimes doubts are expressed whether in the designation process of the Natura 2000 areas a municipality is not in a too weak position, in respect of the patterns of constitutional affairs (particularly Articles 5 and 166 of the Constitution). Some say that we are dealing here with the upset of proportions between the interests of the national and the local level.


10.5 Public Participation in Protection of Natura 2000 Areas

10.5.1 Legal Measures of Protection Natura 2000 Areas

Protection of the Natura 2000 areas manifested itself apparently by:

1) The institution of habitat assessment, which runs the procedure in accordance with plans and projects, which may indeed have an impact on the Natura 2000 area, must be assessed with a view to their consequences for Natura 2000; as regards the rules for the negative result of the assessment excluded the possibility of project implementation (there are, however, exceptions),

2) The institution of plans for the protection – protection plans of Natura 2000 – it should be remembered that Natura 2000 area is not eliminating human activity but is to be reconciled with the nature conservation.

Habitat assessment differs from the usual environmental impact assessment with legal effect. Generally, the negative conclusions of the ordinary impact assessment do not prohibit the implementation of the project. The habitat assessment negative evaluation is essentially a ban on the project. The results to which these two assessments should lead are very similar: 1) it should provide decision makers with information on the environmental consequences of proposed activities (programmes, policies), 2) it requires decisions to take in account that information, 3) it provides a mechanism for ensuring the participation of potentially affected persons in the decision-making process.398

Public participation takes place both in the habitat assessment, and in formulating plans for the protection of the Natura 2000 area.

10.5.2 Public Participation in the Habitat Assessment

Only after habitat assessment has been carried out and after the opinion of the general public has been obtained the competent national authorities may agree to a plan or a project.399

Assessment of the impact of the project on Natura 2000 area is governed by section 5 of the Act on Environmental Impact Assessment. Generally the implementation of projects which are likely to have significant adverse effects on the Natura 2000 are prohibited (this follows from Article 33 of the Polish Nature Conservation Act). Opinion about the impact of the investment on the Natura 2000 area is made after assessing the impact of the project on a Natura 2000 area.

Under the Polish law, the projects, whose implementation is subject to approval (decision), qualify for habitat assessment. In other words, this is an undertaking that may be realised after obtaining a relevant administrative decision.

The authority competent to issue this decision is required to consider whether the undertaking could potentially have significant effects on the respective Natura 2000 area.

If the competent authority finds that there should not be any significant effects – it seems to be the appropriate decision – an undertaking can be implemented and the subsequent stages of assessing the impact on the Natura of 2000 are left out.

If the competent authority finds that there will be significant effects, the problem shall be decided upon submitting set out documents to the regional director of the environment.

Then the regional director of environmental protection will decide whether to impose the obligation to habitat assessment or not.

If it finds that not – there are not further stages of the assessment. If it finds that yes – an assessment should be carried out.

After evaluation, depending on its findings, a regional director is facing the need to either give consent to the presented conditions for the implementation of the undertaking, or refuses this consent. Just before this settlement the need of public participation arises.

Before issuing the order (order of a regional director of environmental protection on the coordination of the conditions for the implementation of the undertaking, in respect of the impact on Natura 2000 area) the authority (a director shall present to the authority competent to issue a decision required before implementing the project, which has a duty to consider whether the project could potentially have significant effects on the Natura 2000 area) to ensure opportunities for public participation in the preliminary Article 33 – 36 and 38 of the law on Environmental Impact Assessment and shall forward to the authority report on effects of projects on Natura 2000 area.

Article 33 lists the information which authority competent to decision should make public:

1) Accession to evaluate the impact of the project on the environment,

2) Initiation of procedure,

3) The subject of the decision to be taken in the case,

4) The authority competent to take a decision and the authorities competent to issue an opinion and an agreement,

5) Opportunity to review the documentation of the case (request for a decision; required by the regulations: a) the provisions of the authority competent to take a decision, b) the views of the other organs, where the positions are available at the deadline for submission of comments and proposals and the place where it is available for inspection,

6) Possibility to submit comments and proposals,

7) How and where to submit comments and proposals, indicating the 21-day deadline for their submission,

8) The authority competent to examine comments and suggestions,

9) Date and place of the administrative hearing open to the public, referred to in art. 36, if it is to be carried out,

10) Procedure for the transfrontier impact on the environment if it is carried out.

Comments and proposals can be made: 1) in writing, 2) orally for the record, 3) by means of electronic communication.

The authority competent to issue the decision shall inform the public about the decision, and ensure the capacity of the public to familiarize with its contents.

The authority competent to issue a decision required before implementing the project shall transmit comments and conclusions notified by the public to the regional director. The regional director will examine those comments and conclusions. Order of the regional director is binding. That means that the authority issuing the decision required before implementing the project must adapt to it. It must be justified, and, therefore, must, inter alia, contain the information how comments and conclusions from the public were taken into account, and to what extent they have been taken into account.

In conclusion: public participation appears after the impact assessment on the Natura 2000 area, and before the consent of the regional director (refusal of consent) for the undertaking. The procedure of public participation will not be carried out by the regional director, but by the authority competent to issue a decision on the implementation of the undertaking. The competent authority will forward the comments and proposals to the regional director, and the regional director should examine them. Justification of a regional director order, regardless of the requirements of the Code of Administrative Procedure, shall include information about the performed procedure requiring public participation, and about how they were taken into account and to what extent the comments and proposals submitted in connection with public participation were taken into account.

10.5.3 Public Participation in Planning on Natura 2000 Areas

It is first of all the public participation in the proceeding, which has to draw up a plan to protect the area of the Natura 2000. Generally speaking, procedure of public participation in relation to the draft act on the planning of the Natura 2000 area has the same legal shape (the same procedure), as public participation in the preparation of plans related to the protection of other forms of protection, for which provisions provide the obligation to establish a protection plan (a national park, the nature reserve).

In this sense, public participation in the preparation of proposals for protection plan protective (tasks) for Natura 2000 does not constitute anything new against the background of this type of proceedings relating to the earlier listed forms of protection of nature.

In accordance with the provisions of Chapter 3 of the Polish law on Environmental Impact Assessment (Article 39 – 43), regulating public participation in the elaboration of any documents, the proceeding can be divided into three consecutive phases:

1. An informational phase, in the course of which the authority will disseminate some data (concerning accession to the development of the plan, stating his subject matter, indicating the potential to familiarise themselves with the necessary documentation, announcing the possibilities for the submission of complaints and applications together with an indication of the way of the competent authority for treatment, and place for the submission deadline).

2. An analytical phase, i.e. examining, considering the statements contained in the complaints and conclusions.

3. A decision-making phase, in which the authority shall respond to lodged complaints and applications, explains the recitals seized position (but of course it is not the decision in the meaning of administrative law).

The authority making the draft plan protection for the Natura 2000 area will provide stakeholders (the public concerned operating in the area of the Natura 2000) participation in the work relevant for drawing up this project of the plan (Article 29 (5) the Nature Conservation Act). In addition, the establishment of a protection plan shall be preceded with the procedure of society participation.

It should be stressed out that the respective authority is not bound by the complaints and applications (proposals) submitted during the public participation procedure. However, due to some of the fundamental principles of the rule of law and the principles of administrative procedure the respective authority should carefully consider them. The specificities of the conservation of nature in the form of Natura 2000, where it is not about eliminating human activity, but its reconciliation with requirements of natural resources, should be also taken into consideration.


11.  The Aarhus Convention and the Czech Building Act: Public Participation in Spatial Planning and Subsequent Procedures


11.1 Introduction

The main goal of this chapter is to highlight the main changes and the current developments in the issues of public participation (2nd pillar of the Aarhus Convention) in the procedures under the Building Act (Act No. 183/2006 Coll., on Spatial Planning and Building Rules).400 The Building Act was changed significantly by the Act No. 350/2012 Coll. that came into force on 1 January 2013. Another important current issue that shall influence the legal situation in the Czech Republic is the publication of Recommendations and Findings of Aarhus Compliance Committee (ACCC/C/2010/50) adopted on 29 June 2012401 concerning the Czech Republic that are related in a large extent to the Spatial Planning and Building Rules and to the Environmental Impact Assessment procedure.

The projects within the scope of Article 6 of the Aarhus Convention require a multi-layer permitting process in the Czech Republic and a planning permission and a building permit are considered as ones of the most important permits. Decision-making procedures under the Building Act are the key procedures in the environmental matters; these procedures include spatial planning, planning permission proceedings and building permit proceedings. Spatial planning and planning permission proceedings are considered as the early stages402 when all options are open.403

To understand the importance of the procedures under the Building Act in the environmental matters it is necessary to clarify the relationship between spatial planning procedures and the Environmental Impact Assessment. The EIA procedure (regulated by the Act No.100/2001 Coll., on the Environmental Impact Assessment)404 is a self-contained process, separated from the decision-making procedure that comes after the EIA. Usually it is the planning permission proceedings that come after the EIA. The EIA process is completed with an “EIA statement” that is not binding but constitutes the opinion on the basis of which a decision-making (usually the planning permission decision–making) process takes place. This procedure is open to the public (anyone can raise comments) but in the next steps (planning permission and building permit procedures) the public participation is limited.405

The important amendments to the Building Act with regard to environmental decision-making that will be mentioned in this chapter concern:

–  Public participation in the spatial planning procedures;

–  Possibility to join EIA and planning permission decision-making procedure;

–  Public participation in the planning permission decision-making procedure.


11.2 Spatial Planning Documents

The Czech system of planning the territory consists of 4 spatial planning conceptual documents (Spatial Development Policy for the whole territory of the Czech Republic, Regional Spatial Plans called “Spatial Development Principles” for the territory of a region, Municipal Spatial Plans and Regulatory Plans for selected parts of the territory of a region or a municipality) that are binding for the subsequent step, for the concrete planning decision-making procedures.

Spatial Development Policy. During the approval procedure of Spatial Development Policy, the public is entitled only to so-called consultative participation, i.e. the public may make comments, but these comments are not binding (public comments shall be taken into account only in general). The real effectiveness of these comments is questionable. There are no safeguards for the final act to take into account these comments, no obligation to deal with comments in justification of the respective act. The amendment to the Building Act provides for public hearing for Spatial Development Policy proposal. Before adopting the amendment only written comments were allowed during the approval procedure of the Spatial Development Policy. The experience with public hearing as a public participation tool used e.g. in the EIA procedure or in the approval procedure of local or regional spatial plans shows that public hearings can make public participation more efficient.

Regional Spatial Plans (Spatial Development Principles). There are two participation tools in the regional spatial planning: comments and objections.

Comments (so called consultative participation) can be raised by anyone; there is, however, a problem with their effectiveness, because there are no safeguards for the final act to take these comments into account.

Another tool – objections – is really effective; objections are to be decided on and although it is not possible to appeal against such a decision, other possibilities for review including the judicial one are allowed. It is very important that the annulment or change of the Spatial Development Principles can be achieved with this tool. Objections can be raised only by a limited scope of subjects: by the municipality concerned, by the “public deputy” – a representative of the public that represents a specific number of citizens of the municipality, and by owners or managers of technical infrastructures, i.e. an owner or a manager of roads, power lines, pipelines, drainage etc. This limited scope of participants represents only a very small part of the public concerned according to Article 2 of the Aarhus Convention.

The amendment to the Building Act (Act No. 350/2012 Coll.) provides for the participation of the public in an earlier stage of the regional spatial planning procedure, so now the public can apply comments twice in two different stages of the approval procedure of Regional Spatial Plans.

Municipal Spatial Plans. The legal regulation of the approval procedure of Municipal Spatial Plans is very similar to the legal regulation of the Spatial Development Principles approval procedure. There also exist two public participation tools (comments and objections). According to the amendments to the Building Act, the consultative participation can be realised twice in two different stages of the approval procedure of the spatial plan. Objections, that are to be decided on, can be raised only by a limited number of participants (a public deputy, an owner/manager of technical infrastructures and concerned owners). The Act No. 350/2012 Coll. changed the definition of the “owner concerned”; the new definition is broader than the existing one. Objections to the Municipal Spatial Plan can be raised by an owner whose real estate (land, building) is impacted by a local spatial plan proposal.406


11.3 Planning Permission Proceedings

As it has been mentioned in the beginning of this chapter, planning permission proceedings belong to the most important procedures in the environmental decision-making processes, during which placing of a project is decided. That is why the special provisions on participation in the Building Act are so important for the public participation in environmental issues and for fulfilment of obligations arising from Article 6 of the Aarhus Convention. However, the Building Act provides a rather restrictive definition of a party to planning permission proceedings.407 Especially some categories of natural persons considered as the public concerned by the Aarhus Convention are excluded from the public participation under the Czech legislation; it is for instance obvious in case of tenants.408 A person can become a participant of the planning permission proceedings only as an applicant for the planning permission oneself, an owner of the land on which this project shall be located (usually, the applicant is also the owner of the land concerned), and as a “neighbour” – i.e. an owner of neighbouring lands or buildings whose rights (ownership or similar rights) could be affected by the final decision (planning permission).409 NGOs promoting environmental protection can also become parties to the planning permission proceedings.410 Their participation in this process is based on special acts – Act No. 114/1992 Coll., on Nature and Landscape Protection (in practice the only efficient one) and the EIA Act whose conditions for participation of NGOs in following processes are restrictive and complicated.411 Therefore, NGOs make use almost solely of the special provision on public participation in the Nature and Landscape Protection Act (Act. No. 114/1992 Coll. as amended) under which they can participate in any process that concerns protection of nature or landscape.412

The amendment to the Building Act does not change the scope of participants but provides for limited grounds for objections that NGOs can apply in this decision making procedure. An NGO can raise only objections relating to the public interests concerned in such planning permission proceedings provided that such an NGO deals with the protection of this public interest. It means that for example NGOs dealing with nature protection can’t raise objections concerning noise or air pollution. This restriction certainly does not comply with the Aarhus Convention, in particular with Art. 6 (7),413 according to which the public is allowed to submit any relevant comment.


11.4  The Integration of the EIA Procedure to the Planning Permission Proceedings

The amendment to the Building Act provides for the possibility to join some stages of the EIA procedure with the planning permission proceedings. This possible integration is now regulated differently and in much more detail than in the past. The amendment provides for the following conditions, under which the integration is possible:

–  The project is listed in Annex II of the Directive 2011/92/EU of the European Parliament and of the Council on the assessment of the effects of certain public and private projects on the environment;

–  The Regional Authority for EIA procedure is the competent authority (not the Ministry of the Environment);

–  The “case-by-case” examination under Art. 4 (2) of the Directive 2011/92 (“screening”) has been completed.

If these conditions are fulfilled, the regional EIA authority can allow the integration; vice versa it means that this authority can exclude the integration and that the possibility to join the EIA with the planning permission proceedings depends on the rationalized opinion of the Regional EIA Authority.

The integration of the EIA to the procedures governed by the Building Act is undoubtedly a very positive tendency, but conditions that the Building Act requires for this integration are very restrictive and will probably be fulfilled only in a very small number of cases. Presumably it would be difficult to implement this integration in practice. The integration of the EIA procedure to the planning permission proceedings is not possible for the projects subject to Annex I of the Directive on EIA (projects which have potentially “more” significant effects on the environment than the projects from Annex II).

Moreover, there is a very important and new provision; it is a special provision on public standing in the planning permission proceedings in the case of integration of the EIA procedure to the planning permission proceedings, under which participants to the planning permission proceedings are NGOs protecting the environment or the public health or cultural monuments.414 According to this provision an NGO that is considered the public concerned according to Article 2 (5) of the Aarhus Convention becomes automatically a participant of the planning permission proceedings.


11.5 Conclusion

Amendments to the Building Act have brought small but important changes415 that should make the public participation possible in earlier stages and more efficient. Public hearing during the approval procedure of Spatial Development Policy could make participation of the public more efficient, but it does not ensure it. Possibility to raise comments twice during the approval procedure of Spatial Development Policy or Municipal Spatial Plans enlarges possibilities of the public to participate. To evaluate the legal changes in the planning permission proceedings is more problematic. The tendency to integrate some stages of the EIA procedure to the spatial planning process is positive. However, the limitation of grounds for objections that NGOs can apply during the planning permission proceedings clearly narrows the public participation.

However, not all the problems related to the Aarhus Convention implementation are solved. Still only a small part of the public concerned has the possibility to participate in a really effective way. During the creation of planning policies (Spatial Development Policy, Spatial Development Principles, Municipal Spatial Plans and Regulatory Plans) the problem with the efficiency of the consultative participation remains. Its real effectiveness is questionable. There are no safeguards that the final act shall take into account comments made by the public. The really effective public participation tool – objections – is reserved only for a small part of the public concerned in the sense of the Aarhus Convention. Only a small part of the public concerned (only NGOs and owners of concerned real estates) can become a party to the planning permission proceedings.


12.  Restrictions on Public Participation under Amendments to the Czech Building Act: Influence of Renewable Energy Promotion


12.1 Introduction

The Aarhus Convention is based on the recognition that public participation in environmental decision-making enhances the quality and the implementation of decisions, contributes to public awareness of environmental issues, gives the public the opportunity to express its concerns, and enables public authorities to take due account of such concerns.

However, in the Czech Republic there still remain efforts to limit public participation in decision-making, especially within procedures under Act No. 183/2006 Coll., the Building Act, as amended.416

Therefore, this chapter focuses on selected problematic aspects of public participation (particularly on participation of the public concerned) in the procedures under the Building Act with the emphasis on building permit proceedings. It is an issue of a pressing importance with respect to amendments to the Building Act by the Act No. 350/2012 Coll.


12.2 Selected Consequences of Amendments to the Building Act

Under Section 85 (2) (c) of the Building Act, which was not amended, participants in planning permission proceedings are, inter alia, persons specified in special legal regulation.

However, public participation in decision-making is entirely eliminated by some special legal regulations. For example, an applicant is the only participant in the administrative procedure regarding the permission for source of noise above limits under Section 31 (1) in connection with Section 94 (2) of Act No. 258/2000, Coll., Public Health Protection Act, as amended. The public concerned is not the participant in this administrative procedure even in a case concerning property rights.

In the context of participation in planning permission proceedings under the Building Act, the provision of Section 70 of Act No. 114/1992 Coll., the Nature and Landscape Conservation Act, as amended, is applied.

Under this provision, nature conservation is provided through immediate participation of citizens, their associations and voluntary bodies, etc. Associations of citizens or their units, whose main purpose (according to their statute) is nature and landscape conservation, are entitled (provided that they have legal subjectivity) to ask competent administrative authorities to be informed in advance of all planned interventions and initiated administrative procedures, all of which may affect interests of nature and landscape conservation under the Nature and Landscape Conservation Act. Under certain conditions, these associations have the right to be participants in these administrative procedures.

Participation of the public concerned under Section 115 (6) and (7) of Act No. 254/2001 Coll., the Water Act, as amended, is a less often used legal instrument.

Similarly to the Nature and Landscape Conservation Act, associations of citizens, whose main purpose (according to their statute) is related to nature protection, are entitled to be informed about initiated administrative procedures under the Water Act provided that they have asked for this kind of information.

It does not apply to building procedures governed by Section 15 of the Water Act. The request shall be specified as regards the object and the place of the procedure. Except for building permit proceedings, these associations have the right to be participants in administrative proceedings under certain conditions.

Considering the amendment to the Water Act by Act No. 350/2012 Coll., legal regulation of participation of the public concerned in building permission procedure under the Water Act was significantly changed. Under Section 115 (7) of the Water Act, the public concerned shall not be a participant in the building permission procedure under Section 15 of the Water Act that governs building permissions for hydraulic structures.

If the public concerned fulfils requirements under special legal regulation, it becomes a participant enjoying full rights in the planning permission proceedings. Nevertheless, the issue is a consequent legal status of the public concerned.

As far as its participation in building permission procedure is concerned, legal regulation of this participation was considerably changed due to the amendment to the Building Act.

Under the provision of Section 109 (g) of the Building Act, the participant in the subsequent building permission procedure is also the person determined by special legal regulation provided that public interests protected by special legal regulations may be concerned in addition to the fact that these matters were not decided in a planning permission. This provision is a base for participation of the public concerned (as mentioned above).

The position of the participant should be effective; therefore, the participant should have the right to raise objections. Taking into account the provision of Section 114 (1) of the Building Act, the scope of objections of participants is significantly narrowed in relation to their property rights, or the right under the contract to build the structure, or the measure or the right corresponding to easement to the grounds or to the structure.

These objections shall contain facts establishing the participant's status as a participant in the procedure, in addition to reasons for objections; objections which exceed the scope stated in the first sentence of Section 114 (1) of the Building Act, are not taken into consideration.

Before this amendment, the Building Act did not directly set the procedure of a building authority in the case when the aforementioned requirement was not met (i.e. property or other relevant rights are not directly affected); it was questionable whether these objections should be taken into consideration, which entails the proceedings under Section 114 (2) of the Building Act, or if the objections should be dismissed without any assessment.417

The focus of decision-making about implementation of a project was transferred to the planning permission proceedings. Nevertheless, the decision-making about all objections regarding impacts of a structure on the environment (including impacts of preparation, implementation and operation of a structure) might not be concentrated within these proceedings because it is not realistically possible.

The concept of the provision of Section 114 of the Building Act is based on the assumption that objections concerning protection of public interests were evaluated in the planning permission proceedings or even in the outputs of land planning activity, which corresponds to the provision of Section 114 (2) of the Building Act.

Objections of the participants in the proceedings, which were or could have been submitted within the planning permission proceedings, within the regulatory plan procurement or within the issuance of the planning measure on a building ban, or the planning measure on area redevelopment, are not taken into account.

However, it is not realistic when big structures are concerned. Some objections related to protecting public interests (such as environmental protection) are decided in the planning permission proceedings formally so that a planning permission may have incorporated requirements, e.g. that an applicant shall submit detailed documentation (if needed, approved by the competent authority concerned), studies, expert opinions, etc., for the purpose of the subsequent permission proceeding.

Thus, the definite outcome of the objection is transferred from the planning permission proceedings to the building permit proceedings. Existing case law holds the opinion that “associations of citizens must be logically enabled to participate actively in the building permission proceedings, in which their objections aimed at public interest protection are decided upon.”418

In most cases, associations of citizens do not meet the requirements under Section 114 of the Building Act. Participants in building permission procedures may submit objections to the contract documents, methods of implementation and use of the structure, or to the requirements of the respective authorities, provided that these factors directly affect their property rights, or the right under the contract to implement the structure, or the measure of the right corresponding to easement to the grounds or to the structure. Therefore, they shall not raise any relevant objections and their participation in the proceeding lacks purpose.

The Supreme Administrative Court419 stated that participation may stand without the need of a subsequent decision favourable for the participant. The status of participants in proceedings is linked to significant procedural rights, primarily the right to inspect records, to express opinions on the matter and materials for a decision, to suggest evidence, to apply opinions to the acts of other persons, to be present at hearings. Participants are not obliged to exercise these rights or the right to comment. However, if the participation is refused, the participant's rights are reduced due to this procedure.420

Similarly, issues of a technological nature and methods of implementing structures, which are subject to a building permit procedure, relate to the protection of the environment including nature conservation. Besides other things, it is necessary to set preconditions for implementing the structure in order not to interfere with natural evolution of plants and animals (not only those specifically protected) by construction works and disturbing effects.

With regard to the amended part of the provision of Section 114 (1) of the Building Act, contained in its last sentence, the objection over the scope of rights, mentioned in its first sentence, is not taken into consideration. In other words, it is possible to conclude that the public concerned deriving its statute as a participant in an administrative procedure from special legal regulations, feels the lack of justification to raise objections of the participant in a building permission procedure due to the restrictive provision (i.e. the limitation by the relation to property right and other rights in rem). Therefore, the existing practice with prevailing extended legal interpretation of granting the status of participant in building procedures (including the opportunity to raise relevant objections) should be reassessed.


12.3  Impact of the Development of Using Energy from Renewable Sources

The efforts to limit public participation in decision-making under the Building Act are linked to the issue of promoting the use of energy from renewable sources. Questions “to what extent people or experts or politicians should have the right to express arguments both pros and cons regarding (locally, regionally or globally beneficial) structures in their surroundings ... to what extend non-professionals are able to understand all possible benefits and risks of specific structures, when even experts are unable to understand it in its fullness”,421 relate to the complexity of this issue.

It is not only the matter of locating equipment for generating energy from renewable sources, but also consequent issue of overloaded energetic structure due to rapid attachment of power stations generating electricity from renewable sources. In order to secure safety and reliability of the grid, it is desirable to accelerate the construction of power lines. Therefore, there is an interest in simplification of the planning permission proceedings “without required approvals of authorities concerned as well as public participation, in addition to reducing time limits for publishing and submitting reservations and objections”.422

However, under Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and 2003/30/EC, the implementation of this Directive should reflect, where relevant, the provisions of the Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters, in particular as implemented by Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental information.

Many amendments to the Building Act by Act No. 350/2012 Coll. were justified in connection with the development of the use of energy from renewable sources. The National Action Plan of the Czech Republic for Energy from Renewable Sources, prepared under the Decision of the Commission 2009/548/EC establishing a template for national action plans for energy from renewable sources under the Direction 2009/29/EC,423 has criticized the previous legal regulation (before amendments in question).

The purpose of some amendments was to prevent the possibility of blocking or postponing any building of structure(s) for generation of energy from renewable sources or power lines necessary to attaching these power plants.

Causes of proceedings prolongation (under the terms of planning and building permission procedures) were mentioned in the National Action Plan, in addition to the solution through these measures: centralization of permission procedures consisting in the transfer of these proceedings for structures in question to the level of central authorities, integration of permission procedures (especially consolidation of planning and building permission procedures or else other procedures such as environmental impact assessment), establishing a standardized consultation procedure when dealing with individual state authorities concerned, and introduction of measures aimed at reducing time limits in the permission procedure, both for power plants and power lines.

Furthermore, it was desirable to accelerate and simplify the integration of energy from renewable and other sources into energy systems, e.g. through specification of simplifying procedures for building and modernizing energetic structures (primarily strengthening power lines), or through simplification of selection and preparation of corridors for power lines.

According to the National Action Plan, obstacles in pursuing permission procedures within planning and building procedures and other procedures were caused by complicated legislation and by the need for provision of binding opinions, opinions and foundation decisions (especially the situations of the administrative procedure chain in practice, when it is necessary to wait for some decisions to assume force, then continue by gaining another decision needed to issue a consequent decision, in addition to the probable repeated proceedings in the whole permission procedure).

Most of the proposed amendments to the Building Act were adopted. Considering the structures related to generating energy from renewable sources, one of the significant changes is the provision of 103 (1) (e) of the Building Act. Under this provision, neither building permit nor notification to the building authority is required for structures listed under numbers 5 and 9, i.e. underground and overhead lines of transmission or an electricity distribution system including support points and systems for measurement, protection, control, security, information and telecommunication technology, excluding buildings and structures for generating energy with a total installed capacity of up to 20 kW, excluding the structures of hydroelectric power plants (it does not apply to the changes of aforementioned structures if their design resulted in exceeding the parameters).

Another relevant change is the new provision of Section 13 (2) of the Building Act, under which the Ministry of Industry and Trade is the planning authority for planning permissions for structures of electricity transmission facilities (if the planning permission proceedings relates to the whole power line construction) and electricity generating plants with a total installed electrical output of 100 MW and higher.

According to the statement of intent of the legislator,424 unification of procedures in order to eliminate the announcement of implementation of the building plans that are not subject to the decision on location under Section 79 (2) of the Building Act, or the decision on the use of land under Section 80 (3) of the Building Act, were among the targets of these amendments.

The absence of both a building permit procedure and an announcement of a construction entails exclusion of public participation, which is debatable due to the possibility of considerable interference in rights of certain persons (e.g. in connection with protective zones of grid equipment).

Moreover, under Section 96 (3) (d) of the Building Act, no consent of persons having property or other real rights to the neighbouring grounds or the structures built up on them with a common borderline between these grounds and the other grounds under designed structure (except for structures designed in the distance from the common borderline less than two metres) is required in order to issue a planning consent by a planning authority (this consent is sufficient in the case of structures stated in Section 103 of the Building Act instead of a planning permission).

However, a building authority may decide that the planning permission proceedings has to be performed if the authority concludes that rights of other persons might be directly affected (if they do not express consent), but persons mentioned in Section 96 (3) (d) of the Building Act are excluded from this procedure despite their property right or other rights in rem.


12.4 Concluding Questions

The information mentioned above implies several questions; especially if procedures under the Building Act allow the public to submit any comments, information, analyses or opinions that it considers relevant to the proposed activity (under Article 6 (7) of the Aarhus Convention), in addition to the question what considerations are reasons for the described restriction of public participation in the procedures under the Building Act (regarding not only the public concerned but also owners and persons with rights in rem) that are important enough to justify the aforementioned restriction sufficiently, or more precisely, whether these reasons may be considered as such significant public interests which outweigh the interest to allow public participation in environmental decision-making in accordance with the Aarhus Convention.

This chapter was created within the Student Project Grant at Masaryk University (specific research, rector's programme) MUNI/A/0907/2012.


13. The Czech Ombudsman and the Aarhus Convention


13.1 Introduction

As in many other countries, also in the Czech Republic the institute of Ombudsman – the public defender of rights (hereinafter referred to as “Ombudsman” or “Defender”) – was established as a body to supervise the observance of law in procedures involving authorities and other institutions in the field of public administration. The Ombudsman protects people against the conduct of authorities and other institutions also if the conduct does not correspond to the principles of a democratic legal state and the principles of good administration. Most of procedures relating to environmental matters fall within the public administration. Therefore, the Ombudsman also deals with the Aarhus Convention in the scope of his activities.

The following chapter is systematically divided into two parts. The first part briefly deals with the role of the Czech Ombudsman in the scheme of the Aarhus Convention. The second part focuses on the actual activities of the Czech Ombudsman and gives some examples, where the Ombudsman pointed out the Aarhus Convention.


13.2  The Position of the Institute of Ombudsman in Terms of the Aarhus Convention

In the Czech Republic, the institute of Ombudsman is regulated by the Act No. 349/1999 Coll., on the Public Defender of Rights, as amended.425 The Ombudsman can be addressed by persons with complaints against any authority that performs state administration; on the contrary, he cannot assist with decision-making of self-governing municipalities and with decision-making of courts. Anyone can address a complaint to the Ombudsman. The elements of a complaint are not set too strictly. It is necessary to describe the substantive points of the complainant's problem, to specify the state administrative authority against which he/she complains and to indicate what he/she wishes to achieve through the complaint. The complainant must also demonstrate that he/she has previously actively addressed the authority to which the complaint pertains and requested a remedy unsuccessfully. The normally available options provided by legislation (appeal, complaints, requests for review) should be exploited before a complainant lodges a complaint to the Ombudsman.

If the matter described in a complaint falls within the mandate of the Ombudsman, and the elements of the complaint are fulfilled, the Ombudsman is able to conduct inquiries into the matter. If he finds that the conduct of the authority was erroneous (against the law, contrary to the principles of good administration, or the respective authority was inactive), the Act on the Public Defender of Rights includes mechanisms how to protect the complainant. If the authority does not accept the arguments of the Ombudsman and does not implement measures to remedy itself and voluntarily, the Ombudsman may inform the superior office and/or the public of his findings. On the other hand, the Ombudsman is not entitled to substitute for the activities of state administrative authorities and he cannot cancel or alter their decisions. The disadvantage of this concept is the fact that the findings of the Ombudsman are not binding for the authorities. Despite this fact, in most cases the Ombudsman’s inquiries lead to a successful conclusion and authorities usually remedy their errors themselves.426

In the light of the above mentioned facts, the institute of the Ombudsman could be subsumed under Article 9 (3) of the Aarhus Convention, as this paragraph inter alia requires that the parties shall ensure that members of the public have the opportunity to challenge acts and omissions by public authorities which contravene provisions of its national law relating to the environment.

In Aarhus Convention national implementation reports of the Czech Republic,427 the institute of Ombudsman and also the right to file an action to protect public interest (including environmental matters) are inter alia mentioned as implementation of Article 9 of the Convention . Although the Czech legal order does not provide for the right to file an actio popularis, Czech legislation gives a special legal standing in order to protect public interest to the Attorney General and to the Ombudsman. Special legal standing given to the Ombudsman is embodied in § 66 (3) of the Act No. 150/2002 Coll., Code of Administrative Justice, as amended.428 Its significance and importance lies in the fact that if there is a substantial public interest (including an interest to protect the environment), an erroneous decision of the authority can be discharged when a “classic” action cannot be brought and a review proceedings cannot be conducted (the Ombudsman can make a complaint to protect the public interests within three years upon the legal force of decision).

In this case, the public participates in environmental protection indirectly, as the Ombudsman should make this special complaint to protect the public interest in those matters in which he conducted inquiries into complaints from the public.

The Ombudsman has had this special legal standing since the amendment of the Code of Administrative Justice in 2012. In 2012, he used the right to make a complaint to protect the substantial public interest in one case. He challenged a decision which permitted construction of photovoltaic power plants because this decision was issued in violation of the laws in the area of building and environmental law (in particular, an impact of the proposed activity on the environment was not previously assessed, when that building was proposed in the Special Protection Area - SPA and in location where endangered species of animals lived). The court has not decided the case yet.429

As another Ombudsman’s competence, which may be also related to the Aarhus Convention, it is necessary to mention comments on draft legislation or other materials submitted to the Government of the Czech Republic or recommendations to the Chamber of Deputies related to the issuing, amendment to or annulment of legal regulations.


13.3 The Ombudsman and the Aarhus Convention

As mentioned above, the Ombudsman conducts inquiries into complaints related also to environmental matters. He has dealt with some cases in this area in which public participation was not sufficient, or when the method of informing the public was not convenient in his opinion. In the following section I am going to mention only some selected cases.

The Ombudsman defined some problem areas related to public participation in processes under the Building Act (Act No. 183/2006 Coll., on Spatial Planning and Building Rules, as amended)430 and in processes related directly to environmental protection.

13.3.1 Selected Processes under the Building Act

Firstly, the Ombudsman considered delivering the notifications of commencement of the planning permission proceedings by means of a public notice to some participants as very problematic. The Building Act provided in § 87 (1) that if within the area there has been issued the plan or the regulatory plan, the notification of commencement of the planning permission proceedings is delivered to the participants in the proceedings mentioned in § 85 (2)431 by means of a public notice. The situation was similar in the case of delivering the planning permission.

The Ombudsman dealt with complaints of the complainants, who were (resp. ought to have been) participants of planning permission proceedings because of their ownership of neighbouring structures or neighbouring grounds, but did not follow up the official notice board, where the notification on commencement of the planning permission proceedings was published. They did not know that this proceeding was conducted and so they did not submit any objections against the discussed project to protect their rights. If they subsequently found out - for example in the building permit proceedings - that they were participants, they used to submit objections, which should have been solved or dealt with already in planning permission proceedings. The building offices did not take (in accordance with the law) these objections into account in the building permit proceedings.432

The Public Defender of Rights already pointed out these shortcomings of the legislation in the previous reports on his activities. Already in 2009 he stated that for the parties to the proceedings, it is not easy to monitor the official notice board of the authority which is often located far from the building site and the parties’ place of residence. The Ombudsman therefore recommended the Ministry of Regional Development to evaluate the positives and the negatives of the chosen legislative solution.433

This problem was solved by the amendment to the Building Act which has been in force as of 1 January 2013. Nowadays, the notification of commencement of the planning permission proceedings and other written materials are delivered separately to all participants. The exception is the proceedings involving a large number of participants. Unquestionably, the amendment strengthened awareness of the concerned owners and made a positive step to encourage the activity of participants in planning permission proceedings, and, thus, provided greater protection of their rights.

Secondly, the Ombudsman received also a number of complaints about the conduct of authorized inspectors in assessing project documentation and issuance of certificate.434 Until the end of 2012 there was no mechanism how the persons concerned (especially neighbours) could find out that this process was being conducted if the authorized inspector or builder himself did not inform them about it. These persons lodged their complaints to the Ombudsman and claimed that they were not asked by an authorized inspector or builder for comments on the construction project and that they learned about the certificate issued only when the project was being carried out. The legislation did not provide for building offices any opportunity for intervention because under the applicable legislation, such a certificate, no matter how defective it was, could not be reviewed or annulled by administrative means.435

After an amendment being in force from 1 January 2013, the Building Act tries to prevent this problem by obliging the building offices to publish notifications of construction projects on a official notice board for 30 days. During this period, persons who would be participants in the building permit proceedings (which are replaced by a process of issuing a certificate), can submit their objections (that the project is not the same to which they gave their consent, or that they were not asked for a statement). The objections are decided by an executive authority which would be competent to the appeal. This decision may be subject to judicial review of administrative decisions.

Therefore, it is first of all necessary for potential participants in the building permit proceedings to watch an official notice board and then eventually protect their rights. However, new legislation in terms of ensuring public participation in environmental protection, respectively protection of the rights of potential participants in building permit proceedings, can be undoubtedly described as positive.

In the past, the Ombudsman had sought to achieve a legislative change in the Building Act in order to allow an annulment of a certificate issued at variance with the law. In the past, the administrative action was one possible defence against a certificate issued by an authorized inspector.436 In 2012, however, a Special Appeal set up by the Act No. 131/2002 Coll. has ruled that the only possible defence against a certificate issued by an authorized inspector is the conduct under § 142 of the Administrative Procedure Code (Act No. 500/2004 Coll., as amended).437 Under this provision, the respective building office should decide whether a builder has had the right to build proposed construction or not.

Nevertheless, after the publication of the above mentioned decision of the Special Appeal, the Defender found interpretative ambiguity related to legal protection of persons who would be participants in the relevant building permit proceedings, and, therefore, requests that the Ministry of Regional Development issues a methodological instruction, which ensures a consistent approach of building offices in processes under § 142 of the Administrative Procedure Code (for the certificates issued until December 31, 2012).438

13.3.2 Environmental Impact Assessment (EIA)

In the reports on his activities the Public Defender of Rights also pointed out shortcomings in the legislation and incorrect procedure of the administrative authorities in the process of environmental impact assessment (EIA). In relation to public participation the Ombudsman stated that the result of the EIA procedure is not binding (does not have the character of a binding permit), however, it constitutes an indispensable expert basis for a subsequent decision-making procedure. Public involvement in the assessment process can be a great help here.439

Under the Czech legislation, the legality of the EIA statement (a result of the EIA procedure) is excluded from direct court review but could be subject to judicial review together with related (subsequent) permit (for example a building permit).440 Since 2009, special legal standing has been given in the EIA Act (Act No. 100/2001 Coll., on environmental impact assessment, as amended)441 to some non-governmental organisations and municipalities on the condition that they submitted comments in the EIA process (new provision - § 23 paragraph 10). They have the right to initiate a review procedure before a court against the permit subsequent to EIA process (due to violation of EIA Act).

The problem is that the EIA Act explicitly states that the suspensory effect of this lawsuit is excluded. This fact does not correspond with the findings of the Supreme Administrative Court referred in its judgment of August 29, 2007, File Ref. 1 As 13/2007 (judgment given before the amendment to EIA Act – in that time § 23 paragraph 10 did not existed), which states that under Article 9 (4) of the Aarhus Convention, the courts shall adjudicate the suspensory effect of administrative complaints to prevent situations where at the time of the decision of the administrative action the permitted project has been irrevocably implemented (typically the trees were felled, the building was built). If the suspensory effect is not adjudicated, there would be a breach of Article 9 (4) of the Aarhus Convention and Article 10a of the Council Directive 85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private projects on the environment, because the protection provided by the court would not be timely and fair.

In literature, one can nonetheless find an interpretation that the exclusion of the suspensory effect of the lawsuit discussed above is just completely unnecessary, stating that an administrative complaint does not automatically have a suspensory effect, but courts may adjudicate this effect under the provision of § 73 of the Code of Administrative Justice.442 In my opinion, according to the wording of that provision it seems more likely that the aim of the legislator was really to exclude a suspensory effect of the actions without a possibility to adjudicate it.

13.3.3 Comments on Legislation

The Ombudsman pointed out to the requirements of the Aarhus Convention in his comments on draft legislation. In this subchapter, I am going to mention two current issues – a draft amendment in the area of protection against noise and in the area of access to information.

The protection against noise is regulated especially in the Act No. 258/2000 Coll., on Public Health Protection, as amended. The provision of § 31 (1) of this Act states that, if an operator of the noise source is not able to comply with the limits (i.e. the source of noise exceeds the maximum limits set by implementing legislation), in serious reasons he can operate the noise source further, if he has a special permit issued by the authority competent to protect public health. These permits are called “noise exceptions”. They are issued only for a limited period of time. The noise exceptions are not granted if the whole process is replaced by an IPPC process.443

Under § 94 (2) of the Public Health Protection Act, only the applicant (the operator of the noise source) is a party to an administrative procedure on the request for the noise exception. However, it is clear that there can be other persons whose rights could be affected in these proceedings. Most common cause (source) of noise, to which the noise exceptions permits are granted are the roads, respectively some of their parts. There it is more than evident that especially property rights of neighbours of roads and the right to inviolability of their homes may be affected by the noise exceptions permits under § 31 of the Public Health Protection Act. It is also possible to consider the interference with the right to health and the right to a favourable environment. Moreover, in this process also environmental non-governmental organisations or the public as such are neglected.

As a result, the persons whose rights are affected by the noise exceeding the limits, are not participants in these proceedings and have no possibility to influence whether an exception will be issued or not.

In his 2008 Annual Report on activities, the Ombudsman recommended the Chamber of Deputies of the Czech Parliament to request the Government to submit an amendment to the Public Health Protection Act, which would enable participation of persons affected by the operation of a noise source to proceedings on the permission of noise exemption. “The conduct of the bodies of public health protection would thus be under the critical supervision of those to whose health it directly applies. To achieve this, it would be sufficient to remove the special stipulation of participation in these types of proceedings from the Public Health Protection Act (Section 94 (2)) and consistently apply the Code of Administrative Procedure on the proceedings.”444 So far this has not happened.

However, an amendment to the Public Health Protection Act is currently being prepared. In the original proposal (before the comment proceeding) there was stated again that the party to the noise exceptions proceeding is only the applicant. The Ombudsman submitted his comments and inter alia once again pointed out that the persons who could be affected by the ongoing operation of the source of noise could participate in the proceedings on the issuance of the permission. He referred also to the requirements of the Aarhus Convention, in particular to Article 6 and Article 9. The Defender also highlighted the fact that although there is the case law of the Supreme Administrative Court and the Constitutional Court ruling that the Aarhus Convention (although it is part of the Czech legal system) is not directly applicable, the draft legislation should reflect findings and recommendations with regard to communication ACCC/C/2010/50 adopted by the Compliance Committee of June 29, 2012.445

In these findings and recommendations, the Compliance Committee concluded that “It is clear from the oral and written submissions of the parties, that if an operator exceeds some noise limits set by law, then no member of the public can be granted standing to challenge the act of the operator (private person) nor the omission of the authority to enforce the law. (...) The Committee finds that such a situation is not in compliance with Article 9 (3), of the Convention.”

The Ombudsman in his comments also highlighted Article 90 of the Compliance Committee findings, in which the Compliance Committee recommended the Czech Republic “to undertake the necessary legislative, regulatory, administrative and other measures to ensure that members of the public are provided with access to administrative or judicial procedures to challenge acts of private persons and omissions of authorities which contravene provisions of national law relating to noise and urban and land-planning environmental standards.”

On the basis of these arguments, the Ombudsman recommended to grant the status of a party to noise exceptions proceedings to persons who could be affected by an ongoing operation of a source of noise in that way that § 94 paragraph 2 of the Public Health Protection Act would be modified – i.e. the reference to § 31 (noise exceptions proceedings) in the provision of § 94 paragraph 2 which defines administrative procedures to which only an applicant is a party would be left out.

I would like to point out that another possible, and perhaps even clearer solution, would be to state who is granted to be a party to that administrative procedure directly in the Public Health Protection Act. The minimum requirement is at least to grant a position of participants to persons who could be affected by an ongoing operation of a source of noise (persons living close to the source of noise). The ideal amendment would grant position of a party also to non-governmental organisations or to open the proceedings to public as such.446

At present, the comment proceedings have not yet been finished because the comments are still being settled.

The second draft amendment affecting the rights of public in environmental matters, in which the Ombudsman considered the requirements of the Aarhus Convention, is the area of the free access to information. In the Czech Republic, free access to information is regulated in the Act No. 106/1999 Coll., on Free Access to Information (information in general) and in the Act No. 123/1998 Coll., on the Right for Information on the Environment (especially in relation to environmental information), both as amended.

These acts have certain common features (e.g. the basic thesis that fundamentally all the information should be provided and limitations of access to information have to be interpreted restrictively), but some features are different (especially the definition of obliged organisations, period for providing information, the reasons for refusals, remedies).

In 2012, the Government created the draft legislation, according to which providing information (information in general and environmental information) should be unified under the Act 106/1999 Coll., on Free Access to Information. Within the comment proceedings, the Ombudsman applied fundamental comments to the amendment of the law. He deemed most of these changes “as problematic efforts to improve the law, which instead of simplification may in fact lead to completely new problems during its application. The Defender is of the opinion that the amendment of legal regulations should be approached in a sober and prudent manner. Particularly in cases, where an issue is already properly solved by the case law, a legislative change may bring insecurity into the already stable legal system and may create space for purposeful interpretation or misunderstanding of the purpose”.447

In the area of the right to information on the environment, the Defender stressed out that although providing the information is going to be unified into a single process mode, the legislation has to take into account the specificities of environmental information and the new legislation cannot limit or exclude the right to information to the extent that the present legislation establishes. This was not fully respected in some cases in draft amendment. I would like to highlight that unfortunately the explanatory memorandum of the draft amendment did not mention the Aarhus Convention in any item, which in my opinion shows that this important document, although it has been part of the Czech law for almost 10 years, is still not in minds of legislators as deep as it would be appropriate.

In my opinion, the need to distinguish two procedures under the current legislation may seem too complicated, both for applicants (the need to apply the 'correct' appeal in time) and for obliged organizations (they have to solve on the basis of what Act - apart from other special laws – they provide the information). I find the proposed unification of these procedures, i. e. that the procedure of providing information generally defined in the Act on Free Access to Information would also include information on the environment, as positive on the condition that it would be done with a proper care and that the amendment would take into account all the specificities of information on the environment.

The draft amendment has already passed comment proceeding and the comments were settled. The Government Legislative Council is going to discuss this draft in August 2013.


13.4 Conclusion

I believe that, although the competence and powers of the institute of Ombudsman in the Czech Republic are limited, it is still a very important institution that guarantees public access (to anyone) to an independent and impartial body. Environmental law is associated inter alia with conducts of authorities, which perform state administration and, therefore, the Defender conducts inquiries into complaints related to environmental matters quite often. As it is evident from the text above, the Ombudsman considers the Aarhus Convention as a very important document to ensure public participation in environmental matters, including access to information and justice.
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Summary

The Convention on Access to Information, Public Participation in Decision-making and Access to Justice in Environmental Matters (the so called Aarhus Convention) of 1998 is aimed at achieving a high level of environmental protection by means of democratic instruments of involving public into decision-making procedures in a wide range of issues concerning the environment. Among the Parties to the Aarhus Convention there are all the four Visegrad countries. In most of the member states to the Convention it was not simple to ensure the correct legislative transposition and full practical implementation of the Convention requirements. In some aspects of their interpretation and application, certain difficulties may still remain. It holds especially true for the so called third pillar of the Convention that consists in an obligation to ensure the public access to a review procedure at court or a similar body.

The book focuses on summarization of the current situation in implementation of the Aarhus Convention in the V4 countries (the Czech Republic, the Slovak Republic, Poland and Hungary) and in two other European countries (Germany and Montenegro), including identification of the main problem areas and outlining possible paths to their resolution.
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