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Abstract

The ‘equal punishment for the same crime’ principle is generally agreed upon—yet its
implementation differs radically depending on whether the punishment is measured purely in
nominal terms or the subjective perspective of the punishee is accounted for. This is simply
because different people may experience the same punishment with differing intensity.

Legal scholars have recently been proposing that improvements in scientific knowledge and
advancing technologies (such as functional magnetic resonance imaging), which allow us to
measure subjective perceptions and feelings, need and should be incorporated in our penal
systems. This would facilitate calibrating the punishment not only to the crime but also to the
offender’s persona, so that different people experience equally tough punishment for the same
crime.

However, such a substantial change in criminal law and policy necessitates a certain amount
of public legitimacy and understanding among constituents. We run a simple experiment in order
to learn how people understand punishment and to ascertain whether such legitimacy exists.

We find that it may be, in the case of pecuniary punishments. With regard to incarceration
policies, however, the likelihood of popular acceptance of proposed innovations is rather remote.
Our findings therefore point out a serious challenge to the existing literature and may complicate
the implementation of suggested reforms, even if legal scholars find them worthwhile.
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Abstrakt

Princip, Ze za stejny trestny ¢in ma byt stejny trest, je pfedmétem Sirokého konsenzu,
nicméné jeho pouziti se mize velmi vyrazné odliSovat v zavislosti na tom, zda je vySe trestu
chéapana pouze nominalng, nebo podle toho, jak ji subjektivné pocituje potrestany. A to prosté
proto, ze razni lidé muzou stejny trest vnimat s riiznou intenzitou.

Nekteti teoretici prdva v soucasné dobé argumentuji, ze trestni politika by méla vyuzit
pokroky ve védeckém poznéni a rozvoj technologii (napi. zobrazovani pomoci magnetické
resonance), které nam umoznuji sledovat procesy v mozku a potazmo i subjektivni vjemy a
pocity. To by usnadnilo prizpasobit trest nejen povaze trestného ¢inu, ale i osobnosti pachatele,
a to tak, aby razni lidé za stejny ¢in pocitovali trest se stejnou intenzitou.

Nicméng, takova reforma trestniho prava vyzaduje politickou legitimitu a Sirokou akceptaci
mezi obcany. Pfipravili jsme jednoduchy experiment, jehoZz cilem je ptezkoumat, jak lidé
chapou ucel trestani a jeho spravedinost, abychom zjistili, zda se piipadna reforma o takovou
legitimitu maze opiit.

V ptipad¢ finanénich tresta jsme dospéli k pozitivni odpovedi, ale ohledné trestu odnéti
svobody se veiejnd akceptace subjektivniho ptistupu ukazuje jako nepravdépodobna. Nase
zavery lze proto chépat nejen jako namitku proti globalnimu subjektivismu na poli teorie prava,
ale také jako mozny argument proti piipadné reformé v této oblasti.
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